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BACKGROUND

Plaintiffs are four doctors and two patients with no relationship to those doctors who

claim a constitutional right to physician-assisted suicide free from supervision or review by the

patients' treating physicians, their families, medical authorities, or law enforcement. They do

not cite or challenge any law that targets them, their intimate personal or medical decisions, or

their rights to receive all appropriate medical care to palliate their end of life suffering. Instead,
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they seek a partial repeal of Montana's homicide law in an unprecedented effort to immunize

from prosecution persons who act with the intent to kill. Although Plaintiffs acknowledge that

palliative care--including care that may ultimately hasten death--is available to them, that doctors

have an ethical obligation to provide such care, and that provision of such care is not a criminal

offense under Montana law, Plaintiffs want more. They insist that death must be a self-

determined and physician-assisted event, not simply a pain-free process.

The interest PlaintifTs claim, and the right they assert arises from that interest, is foreign

to Montana law. Unlike other groups that have sought refuge under the Constitution's

protections, and despite the fact nearly all Montanans will find themselves or a loved one in

Plaintiffs' situation at some time in their lives, Plaintiffs have chosen to bypass the political

process altogether, to avoid a public debate and the scrutiny of the broader medical community,

and to deny the people of Montana their sovereign right to deliberate on and choose their own

considered path through this thicket of biomedical policy.

Unless and until Montanans' legislature decides to start down the rarely traveled path

toward a regulated regime of physician-assisted suicide, the Court should refuse to blaze a trail.

The State has a compelling state interest in drawing a bright line at the point where one person

intends to cause another's death. This interest is critical when that person seryes in a medical

role. For now, the law is the best protection against the worst abuses that can occur when

physicians, alone and without any established protocol or procedure, would assist a patient's

suicide based on a set of inherently complicated determinations of terminal illness, mental

competency, informed consent, and the entirely unsupervised set of death-causing acts that

Plaintiffs euphemistically propose as "aid in dying."

End of Life Care in Montana

Montanans who are terminally ill have a variety of options for end of life care. See

Aff. of Dr. Thomas V. Caughlan, Ex. l One option is palliative care, which is designed to

relieve pain and suffering after curative treatment fails. Id. fl 8. The physician applies various

methods, primarily drug therapy, to promote a peaceful and humane death. Id., fl 9. The type
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and doses of these drugs can be "staggering," even to those who treat these problems on a regular

basis. Id. They include opiates of all kinds - administered intravenously, subcutaneously,

transdermally, orally and intrathecally - as needed to control pain; anticholinergic drugs to help

dry secretions in people with respiratory problems; antiemetic drugs to help nausea and

vomiting; benzodiazepine drugs for anxiety; and major tranquilizers (antipsychotics) for

delirium. Id.

In palliative c€re, the intent of the physician is to relieve pain and suffering, although the

unintended consequence of medicating, particularly with opiates, may be to hasten death through

respiratory depression. Ex. l, 1l I l. Palliative care is nonetheless a universally accepted practice

because death occurs on its own terms. This is in contrast to active euthanasia, where the

physician resorts to death itself as the means of ending suffering. Id., Ttl ll-12.

It is the policy of the State of Montana to ensure the adequate treatment of intractable

pain through all medically appropriate means, without fear of legal consequences. See

Montana Board of Medical Examiners Statement on the Use of Controlled Substances in the

Treatment of Intractable Pain,3113196, attached as Ex. 2. The AMA Code of Medical Ethics

imposes a duty on physicians to provide effective palliative treatment, 'oeven if it may

foreseeably hasten death." (Pls.' Adm. No. 16, attached as Ex. 3.) Nurses likewise are

instructed to'ouse full and effective doses of pain medication for the proper management of

pain in the dying patient,'o even at the expense of life. American Society for Pain

Management Nursing, ASPMN Position Statement on Pain Management at the End of Life,

www. aspmm. org/Organization/documents/EndoflifeCare. pdf.

The United States Supreme Court endorsed this practice in Vacco v. Ouill , 521 U.5.793

(1997), suggesting that a patient's constitutional rights would be violated if physicians were

prosecuted for administering even risky palliative care. Id., 521 U.S. at 807,n.I l; aqcord

Washington. et al. v. Glucksberg. et al., 521 U.S. 702,736-37 (lgg7) (O'Connor, concurring)

("The parties and amici [including Montana] agree that in these States a patient who is suffering

from a terminal illness and who is experiencing great pain has no legal barriers to obtaining
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medication, from qualified physicians, to alleviate that suffering, even to the point of causing

unconsciousness and hastening death.").

Hospice care is an alternative to palliative care provided in other settings. (Ex. l, 1T 8.) It

requires a determination by two physicians that the patient has six months or less to live. It also

requires the patient's acknowledgment that they are at the end of life, and are willing to forego

any further aggressive medical therapy to prolong their lives. Id. Hospice and palliative

medicine is considered a specialty that may be certified by the American Board of Medical

Specialties. Id.,1T 9. Both palliative and hospice care are examples of physicians providing "aid

in dying." (1d., fl I l.)

In addition to end-of-life care, Montana law recognizes the rights of its citizens to

consent to withdrawal of life support. The Montana Living Will Act was enacted in 1985, and

was renamed the Montana Rights of the Terminally Ill Act in 1991. Mont. Code Ann. Tit. 50,

ch. 9, pt. l. Shortly after the United States Supreme Court's decision in Cruzan v. Director.

Missouri Dept. of Health et al., 497 U.S. 251 (1990), the Montana legislature amended the Act to

specifically authorize third-party consent to withholding or withdrawal of treatment. Mont. Code

Ann. $ 50-9-106 (1991).

Homicide and Suicide Under Montana Law

Homicide has always been a crime in Montana. See Mont. Crim. Laws 1879, ch. 4,

$$ 18-40. Under the Revised Codes, murder was defined as the unlawful killing of a human

being, with malice aforethought. Rev. Codes Mont. 1947 $ 94-2501 (1947). Murder was

designated by degree, with first degree murder being "all murder which is perpetuated by means

of poison, or lying in wait, torture, or by any other kind of willful, deliberate, or premeditated

killing." Rev. Codes Mont. 1947 5 94-2503 (1947). All other murder was murder in the second

degree. Id.

In 1973, Montana adopted a new criminal code. The frrst two purposes of the 1973

Criminal Code is "to forbid and prevent conduct that unjustifiably and inexcusably inflicts or

threatens harm to individual or public interests" on one hand, and "to safeguard conduct that is

DEFENDANTS' COMBINED SUMMARY JUDGMENT PRINCIPAL AND RESPONSE BRIf,F
PAGE 4



lr

without fault from condemnation as criminal" on the other. Mont. Code Ann. $ 45-l-102.

Homicide is now divided into three general categories: deliberate, mitigated deliberate; and

negligent homicide. The requisite mental states for these offenses are purposely, knowingly, or

negligently. Mont. Code Ann. $$ 45-5-102(l); -103(1); -104.

A person acts purposely with respect to a result or conduct described by a statute defining

an offense "if it is the person's conscious object to engage in that conduct or to cause that result."

Mont. Code Ann. $ 45-2-101(66) (2007). Even if it is not the person's o'conscious object" to

cause a particular result, the person may nonetheless be criminally liable if the result involves the

same kind of harm or injury as contemplated but the precise harm or injury was different or

occurred in a different way, unless the actual result is too remote or accidental to have a bearing

on the offender's liability or on the gravity of the offense. Mont. Code Ann. 5 a5-2-201(2);

see State v. Sherer,2002 MT 337,!J 19,313 Mont. 299,60 P.3d 1010. Apersonacts

"knowingly" when the person is'oaware of the person's own conduct or that the circumstances

exist," or "is aware that it is highly probable that the result will be caused by the conduct."

Mont. Code Ann. $ 45-2-101(35) (2007)

Deliberate homicide is mitigated where a person acts'tnder the influence of extreme

mental or emotional stress for which there is reasonable explanation or excuse." Mont. Code

Anrn. $ 45-5-103(1). A person acts "negligently" when the person "consciously disregards a risk

that the result will occur or that the circumstance exists or when the person disregards a risk of

which the person should be aware that the result will occur or that the circumstance exists."

Mont. Code Ann. $ 45-2-101 (43) (2007).

While suicide is not illegal in Montana, it is a crime for a person to assist or solicit a

suicide. Mont. Code Ann. $ 45-5-105 (2007). The prohibition against assisting or soliciting

suicide has been a part of Montana law since 1895 and was recodified as part of the 1973

Criminal Code. There are no Montana Supreme Court opinions interpreting this statute, and no

known prosecutions for assisted suicide. See Aff. of John P. Connor, !f 7, attached as Ex. 4. The

Annotator's Note explains "[t]he reason for making aiding or soliciting a suicide a separate
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ofTense is that such an act indicates a dangerous disregard for human life." Criminal Law

Commission Comments to Mont. Code Ann. $ 45-5-105.

Palliative Care, Even If Potentially Lethal, Is Not Homicide In Montana.

In order for a physician to be prosecuted for homicide in Montana, proof of criminal

intent is required. State v. Korrell,2l3 Mont.316,328,690P.2d992,999 (1984) ("without

criminal intent, there can be no moral blameworthiness, crime or punishment."). Criminal intent

is lacking in palliative care because the physician's purpose is to relieve suffering--not to end

life. Ex. I 1T I l. Even with aggressive administration of medication in palliative care, death is a

secondary, unintended consequence and, absent other factors, is not a criminal offense. (Connor

Aff.1T8, Ex. 2.)

Montana law does not * indeed, cannot - infiinge upon the authority of physicians to

provide, or the rights of their patients to receive, "aid in dying" insofar as "aid in dying" involves

legitimate, palliative care. Palliative care is not homicide because the principle of "double

effect" negates criminal intent:

[T]here is an ethical distinction between providing palliative care which may have
fatal side effects and providing euthanasia. Whereas the goal in palliative care is
providing comfort care to relieve suffering even though death may occur, the goal
of euthanasia is itself to cause death and through death relieve the suffering.
Perhaps a subtle distinction, but an important one, for in providing palliative care
the intent is to relieve suffering, not to kill.

Kansas v. Naramore , 965 P.2d 211,2I4 (1998), quotine Gordon and Singer Decisions and Care

at the End of Life,346Lancet 163, 165 (July 15, 1995); see also. Vacco, 521 U.S. at 802-03:

The law has long used the actors' intent or purpose to distinguish between two
acts that may have the same result. ("The . . . common law of homicide often
distinguishes . . . between a person who knows that another person will be killed
as a result of his conduct and a person who acts with the specific purpose of
taking another's life"); . . . ("If A., with an intent to prevent gangrene beginning in
his doth without any advice cut off his hand, by which he dies, he is not thereby
Jblo de se for tho it was a voluntary act, yet it was not with an intent to kill
himself'). Put differentlv. the law distinsuishes actions taken "because of'a
given .ttd ftont action taten "in spite ofitheir unintended but foreseen
consequences.

See also, Ex. l, !f 11.
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In Ouill, the United States Supreme Court held that state criminal statutes making it a

felony to assist a suicide did not violate the equal protection clause of the Fourteenth

Amendment. The Court in Ouill and the companion case of Washington et al. v. Glucksberg, et

al.,52l U.S. 702 (1997) were careful to frame the interest at stake as the "right to commit suicide

with another's assistance," so as not to infringe on the obligation of physicians to provide

palliative care, despite the risk that those drugs themselves will kill. Id., 521 U.S. at 724,736-37

(O' Connor, concurrin g), 7 9 | (Breyer, concurring).

Only when the physician's intent shifts to causing death, and there is a direct causal

relationship between conduct and result (in other words, no principle of double effect is at play)

does the physician face potential criminal liability under Montana's deliberate homicide statute.

See Mont. Code Ann. 5 45-2-201(describing causal relationship between conduct and result). In

this respect, Montana physicians have no reason to fear prosecution for providing aid in dying

through legitimate palliative care. Montana law criminalizes only a narrow category of activity,

i.e., where the principle of double effect is not at work because the physician intends to

affirmatively end life as opposed to providing aid in dying, or negligently departs from accepted

standards of palliative care. The illusory nature of intent in this context is perhaps why there

have been no criminal prosecutions in Montana for the conduct described by Plaintiffs.

See Connor Aff., Ex. 4, fl 6.

The only known prosecution in Montana involving physician-assisted suicide is the case

of State v. James Bischoff, Cause No. DC 29-04-23. (Ex. 4 t[5.) Dr. Bischoff was charged with

deliberate homicide after injecting one of his patients with drugs. The patient, who was suffering

from congestive heart failure and had suffered a recent heart attack, was treated over the course

of six days with escalating doses of Morphine and Ativan for respiratory distress and sleep. On

the sixth day, Dr. Bischoff administered two different, short-acting drugs (Fentanyl and Versed),

followed by a second round of the same drugs less than ten minutes apart. Ms. Dvarishkis was

pronounced dead seven minutes later. (See Aff. of Probable Cause, attached as Ex. 5.) The

State's experts opined that Dr. Bischoff intended to hasten death as opposed to relieve suffering
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based on the type of drugs used, the quantity and timing of their administration, and the patient's

almost immediate resulting death. (Cauglan Aff. Ex. l,fl 17; Connor Aff. Ex. 4 fl .)

Plaintiffs' Claims

Plaintiffs are two patients without their own physicians, and four physicians without their

own patients. Patient Plaintiff Baxter is at the end of his life in terms of the coruse of chronic

lymphocytic leukemia. (Ex. 1, tl 14.) Patient Plaintiff Stoelb does not suffer from aterminal

illness. Id. Instead, his medical records document a chronically depressed individual. Id. Good

medical care can address his pain and disability, and hopefully his depression. Id.

Physician Plaintiffs are certified in the areas of internal medicine and family practice.

None are board-certified in hospice and palliative medicine, psychiatry, anesthesiology, or any of

its board-certified subspecialities including pain medicine. All agree that physicians have an

ethical obligation to relieve pain and suffering and to promote dignity and autonomy of dying

patients in their care, even if such care has lethal consequences. (Speckart Aff. 11 20; Risi Aff.

tf 25; Loehnen Aff. $$ l8-19; Autio Aff. fl 14.)

Plaintiffs want to go beyond palliative or hospice care, however. They seek an exception

under the homicide statutes for what they term'oaid in dying." As used in the Complaint,

Plaintiffs contend that "aid in dying" means:

the right of a mentally competent, terminally ill patient to obtain a prescription for
a lethal dose of medication from a cooperating physician, which the patient may
elect to self-administer to bring about a peaceful death."

(Pls.' Resp. to Interrog. No. 1, Ex. 3.) According to Plaintiffs, a person is "mentally competent"

if he or sheoounderstands what he or she is doing and the probable consequences of his or her

acts." (Ex. 3, Pls.' Resp. to Interrog. No. 3.) Mental competence is determined by the person's

attending physician regardless of his psychiatric qualifications. (Id.; Pls.' Resp. to Interrog.

No. 2.) Consent to death requires nothing more than oral consent to a single physician without a

witness. (Pls.' Resp. to Interrog. No. 6.) Plaintiffs do not require any kind of mental or

psychological evaluation. The physician determining mental competence is the same physician

providing the lethal prescription.
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A person is 'oterminally ill" if he or she is 18 or older and has an "incurable or irreversible

condition" that will result in death "in a relatively short time" that is largely undefined. (Ex. 3,

Pls.' Resp. to Interrog. No. 4.) The definition is not limited to any specific illnesses, conditions

or diseases. The relief sought is on behalf of all mentally competent, terminally ill adult patients

who "face a dying process the patients frnds intolerable." (Compl. at 8.) According to Plaintiffs,

the degree of intolerance is completely subjective. (Ex. 3, Pls.' Resp. to Interrog. No. 5.) When

combined with the vague definition of o'terminally ill," it could allow mere depression or an

otherwise treatable disease to qualify someone for physician-assisted suicide.

Patient Plaintiffs' conditions are susceptible to palliative care for the potential suffering

they may encounter at the end of life. (Caughan Afl Ex. l, utl 9, 14.) Such palliative care has

not been considered a crime in Montana. (Connor Aff, Ex. 4, fl 8.) Plaintiffs do not dispute this.

(Ex. 3, Pls.' Resp. to Interrog. No. 13.) Thus, Plaintiffs' claims are not predicated on their

inability to receive relief for their end of life suffering. Instead, Plaintiffs assert an interest not

only in avoiding suffering and preserving dignity, but also being conscious of and for their

deaths. (Autio Aff. 1T 14; Loehnen Aff. $ l9; Risi Aff.1124.) Consequently, the remedy they

seek is not to allow a physician to palliate suffering even when doing so may also cause death, a

situation they concede is a "common practice . . . with a long tradition of acceptance in

medicine" immunized by the doctrine of dual effect. (Risi Aff., tf 25; Speckart Aff., !f 20; see

also Ex. l, 1T 1 l.)

In challenging the homicide laws, Plaintiff Physicians seek to cross the established

boundary between non-criminal and criminal intent to affirmatively intend the death of their

patients regardless of palliative effect. (Ex. 3, Pls.'Resp. to Interrog. No. 15.) In other words,

despite the undisputed availability of palliative care to relieve their suffering, Plaintiffs want the

right to commit, or become the victim of, homicide so that they may have the opportunity to

hasten, and be conscious at, their own deaths. (Speckart Aff. 'T 21.) Such physician-assisted

suicide is inconsistent with the standard for palliative care in Montana and contrary to the

DEFENDANTS' COMBINED SUMMARY JUDGMENT PRINCIPAL AND RESPONSE BRIEF
PAGE 9



positions of mainstream health care professional associations in this and other countries.

(CaughlanAff. Ex. 1, lTfl 12, 18.)

ARGUMENT

The Montana Constitution does not contemplate or protect Plaintiffs' interest in

physician-assisted suicide. There may be policy arguments, recognized by some foreign

countries and the State of Oregon, in favor of allowing carefully regulated physician assisted

suicide, but Plaintiffs and their counsel have chosen not to make those arguments to the people

of Montana. While Montanans and their representatives recently and vigorously debated the

Medical Marijuana Act (I.M. No. 148 (2004), Mont. Code Ann. $$ 50-46-101, et seq.),

abolishing the death penalty (S.8. 306 (2007)), and even the definition of life itself (H.B. 403

(2007) & C.l. No. 100 (2008)), Plaintiffs have not even attempted to address their concerns

through the legislative, initiative, or other political processes. (Pls.' Resp. to Interrog. No. 11,

Ex. 3.) Despite the painful salience of end-of-life care for the vast majority of Montanans from

all backgrounds (Pls.' Adm. Nos. 19, 20,Ex.3), and the absence of interference by law

enforcement in this arena (Pls.' Resps. to Interrog. Nos. 12,13, Ex. 3, Connor Aff. tl6-9, Ex. 4),

Plaintiffs have bypassed this policy debate and brought it directly to the Courts. It does not

belong here.

Plaintiffs have narrowed their constitutional claims to the Article II rights of privacy

(section l0), equal protection (section 4), and individual dignity (section 4). While they

apparently have abandoned their original claims under the rights of due process (section 17) and

safety, health and happiness (section 3) (Compl.,n26), the State moves for summary judgment

on these claims too.

As Plaintiffs have explained, "[t]he facts in this case are straightforward and . . . unlikely

to be seriously disputed." (Pls.' Br. at 4). Given that there is no genuine issue as to any material

fact, the sole question before the Court is whether the Plaintiffs or the State "is entitled to a

judgment as a matter of law." Mont. R. Civ. P. 56(c). The question for the court is one of law:
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is the State constitutionally prohibited from enforcing the homicide laws in cases of physician

assisted suicide?

As with other statutes, criminal statutes are entitled to a presumption of constitutionality

unless they infringe upon a fundamental right. State v. Michaud, 2008 MT 88, n 5,342 Mont.

244, 180 P.3d 636. In the absence of a fundamental right, the party making the constitutional

challenge bears the burden of proving, beyond a reasonable doubt, that the statute is

unconstitutional. Michaud, J[ 15. If the statute is found to regulate the exercise of a fundamental

right, it must be justified by a compelling state interest and be narrowly tailored to that

compelling interest. Gryczan v. State, 283 Mont . 433, 942 P .2d ll2, 122 (1997), citing State v.

Seigal, 281 Mont. 250,g34P.2d 176,183 (1997).

I. PLAINTIFFS LACK STANDING TO OBTAIN BLANKET IMMUNITY FROM
THE HOMICIDE LAWS.

Plaintiffs begin their arguments with a discussion of standing. (Pls.' Br. 10..) They

preemptively raise two standing arguments: First, that the Physician Plaintiffs have standing to

litigate the rights of patients whose circumstances are not before the Court (Pls.' Br. 10); and

second, that the Patient Plaintiffs have the right to litigate their claims even if they die during the

course of the case. The State already has conceded the second argument to Plaintiffs, not

because the Montana Supreme Court "bypass[es] the finer points of standing and mootness in

order to decide constitutional issues" (Pls.' Br. at l2), but because, to the contrary, the Montana

Supreme Court has, with due consideration, adopted the narrow rule of standing in controversies

like this that are "capable of repetition, yet evading review." In re Mental Health of K.G.F.,

2001 MT 140,'1T20,306 Mont. 1,29P.3d 485. However, two standing problems remain.

A. Plaintiff Phvsicians Are Not Proper Representatives.

With respect to Plaintiffs' first argument conceming representative standing, the State

acknowledges that based on the closeness of their relationship, health care providers may

challenge statutes that, "by criminalizing certain procedures," "directly interdict the normal
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functioning of the physician patient relationship." Armstrong v. Statq,1999 MT 261,n t2,

296 Mont. 361, 989 P.2d364. Plaintiffs, however, are not in the same position as the physicians

in Armstrong.

First of all, Plaintiffs do not challenge a statute that criminalizes a 'ocertain procedure,"

such as the specific prohibition on physician assistants performing abortions. Armstrong,n24

(citing Mont. Code Ann. $$ 37-20-103, 50-20-109 (1995)). 'fhey challenge the more widely

applied homicide statutes, as applied to an undefined set of procedures by which the Physician

Plaintiffs would put an undefined class of patients to death by any means they choose. Where

Armstronq presented a specific class of women in the pre-viability stage of pregnancy, the class

eligible for physician assisted suicide is "not limited to any specific set of illnesses, conditions or

diseases." (Ex. 3, Pls.' Resp. to Interrog. No. 4.) Where Armstrons presented a specific medical

procedure in abortion, Plaintiffs have refused to limit themselves to any particular "type and dose

of medication," which is left entirely to the physician's discretion. (Ex. 3, Pls.' Resp. to Interrog.

No. l.)

This is not merely a "fine point of standing." (Pls.' Br. at I2.) Absent such a specific set

of facts as presented by the representative physicians in Armstronq, the Court can neither

analyze the specific constitutional interests at issue, nor craft a specific constitutional remedy if
one is required. Were Plaintiffs to prevail on their nebulous claims, the State would be enjoined

from even investigating a suspicious death whenever a physician came forward to attest the

deceased was terminally ill (regardless of any specific prognosis), consenting (regardless of the

form of consent), and put to death through whatever means the physician chose (regardless of the

risks that means may have posed). Equally important, if such a broad rule were ever

constitutionalized in the way Plaintiffs want, the Legislature would be powerless to narrow it

through regulation. This is a far cry from the clear guidance courts can provide in facial

challenges such as Armstronq, where a single discrete statute is struck from the books in all its

applications. See e.g,, State of Arizona v. Sasse, 245 Mont.340,801 P.2d 598 (1990).
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A related point follows from the conspicuous absence of the Patient Plaintiffs' treating

physicians in this case. None of the Physician Plaintiffs have even attempted to assess the

condition of the Patient Plaintiffs, at least one of whom may not meet the definition of

"terminally ill" and whose depression may bring into question his alleged competency for and

consent to physician assisted suicide on Plaintiffs' own terms. (Ex. l, fl 14.) It, therefore, should

raise a bright red flag that there is no'ocloseness of the relationship" among the Plaintiffs.

Armstrons, tf 9, quoting Singleton v. Wulff; 428 U.S. 106, 117-18 (1976). Nor can Plaintiffs

plausibly claim, even if they had established a relationship between the patients and the

physicians at issue, that homicide represents the "normal functioning of the physician patient

relationship." (Ex. I lT'1T 12, 18.)

B. The Homicide Statutes Have Not Been Enforced Asainst Palliative Care in
Montana.

There is another standing issue that would defeat Plaintiffs' claims, to the extent they fear

state interference with purely palliative care rather than physician-assisted suicide. The

homicide laws they challenge never have been applied to prevent terminally ill patients from

receiving "aid in dying" in the form of necessary palliative care. (Connor Aff., F;x,4, fl 9; Pls.'

Resp. to Interrog. No. 13, Ex. 3.) When desuetude may present a barrier to standing, the

Montana Supreme Court has only found standing to challenge "a criminal law aimed specifically

at one group of citizens, the enforcement of which has not been disavowed by the state."

Gryczan, 283 Mont. at 445,g42Pidat 119.

This is not such a challenge. Unlike the deviate sexual relations statute in Gryczan--

which applied only to a specific minority group, was on the books for only 24 years, and was

recently amended prior to the challenge with respect to the specific constitutionally protected

conduct at issue--Montana has had a murder law on its books since territorial days. See

1879 Mont. Crim. Law, ch. 4, $$ l8-40. While the homicide law was reformed in 1973, none of

the modernizations under that general criminal law update had the purpose or effect of targeting

the conduct that is the basis of Plaintiffs' challense.
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Indeed, Gryczan specifically reserved the question of whether "l00 years of

nonenforcement may make a law so moribund that any fear of prosecution is imaginary."

Gryczn,283 Mont. at 443. Given the apparent absence of any homicide prosecution for "aid in

dying" through palliative care in more than a century, and in the event Plaintiffs retreat from

their primary claim of a right to physician assisted suicide, this case may present that reserved

question.

II. THERE IS NO PRIVACY RIGHT IN ASSISTED SUICIDE.

Section 10 of the Declaration of Rights provides: "The right of individual privacy is

essential to the well-being of a free society and shall not be infringed without the showing of a

compelling state interest." There is no privacy right to physician-assisted suicide, whether

derived directly from this Court's established privacy doctrine, or by analogy from other

recognized privacy rights. Nor have other courts that have interpreted privacy clauses as strict or

stricter than Montana's found such an interest. In any event, Montana's homicide laws serve the

most compelling of state interests by protecting all persons, and especially the most vulnerable,

from intentional killing and the denigration of the medical profession.

A. Montana Does Not Recosnize a Privacy Interest In Physician-Assistedffi
In cases addressing the o'personal-autonomy privacy" at issue here, the Montana Supreme

Court has analyzed the existpnce of a privacy interest under two different tests. The first test

derives from the traditional form of informational privacy protected by the Fourth Amendment to

the United States Constitution, and adopts the two-part analysis of Katz v. United States,

389 U.S. 347 (1967). This test requires "frrst that a person have exhibited an actual (subjective)

expectation ofprivacy and, second, that the expectation be one that society is prepared to

recognize as'reasonable."' Gryczan,283 Mont. at448,942P.2datl2l, quotine \at2,389 U.S.

at36l The second test derives from the United States Supreme Court's development of

substantive due process in the protection of certain liberty interests, and asks whether the statute
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in question "violate[s] those 'fundamental principles of liberty and justice which lie at the base

ofallourcivilandpoliticalinstitutions."'Gryczan,283Mont.at450,942P.2datl22,quoting

Palko v. Connecticut, 302 U.S. 319,328 (1937).

Under either test, the privacy interest usually turns on whether society recognizes a

privacy or a liberty interest in the conduct at issue. Gryczan,283 Mont. at 451,942P.2d at 123.

Plaintiffs have cited no case where a court has recognized a societal interest in physician assisted

suicide sufficient to override the laws the states have enacted. Therefore, since it lacks objective

reasonableness, Plaintiffs' privacy interest does not invoke constitutional protection.

To the contrary, Montanans have enacted laws reflecting a deeply rooted understanding

that the practice of medicine is "to diagnose, treat, or correct human conditions, ailments,

diseases, injuries, or infirmities." Mont. Code Ann. $ 37-3-102(8). Causing death by any means

is opposed to this understanding to such an extent that the execution of a death sentence is

specifically exempted from the practice of medicine. See Mont. Code Ann. $ 46-19-103. Even

in the context of terminally ill patients, the law makes it "the responsibility of the attending

physician, attending advanced practice registered nurse, or other health care provider to provide

treatment, including nutrition and hydration, for a patient's comfort care or alleviation of pain'"

Mont. Code Ann. $ 50-9-202(2); see also Mont. Code Ann. $ 50-9-205(7) ("This chapter does

not condone, authorize, or approve mercy killing or euthanasia.").

Plaintiffs assume rather than analyze the application of these privacy interest tests to

physician-assisted suicide. Nowhere in their brief do they claim that adult Montanans "fully and

properly expect" that their physicians will assist in their suicides, and if they do so "will not be

subject to . . . govemmental snooping or regulation." Gryczan, 283 Mont . at 450, 942 P.2d at

122. Nor do Plaintiffs claim that society is willing to accept such a radical change in the medical

profession from healing and palliating to intentionally causing death. Id.

Instead, Plaintiffs simply assert "it is difficult to imagine the Supreme Court not

recognizing the right" of physician assisted suicide. (Pls.' Br. at26.) The Plaintiffs'

"imagination" was not the basis of the privacy interests in Gryczan and Armstrong, and cannot
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be the basis of a privacy interest in physician assisted suicide. Instead, the Court must find such

an interest rooted in Montanans' real expectations of the role of government in their daily lives.

Plaintiffs have offered no evidence ofsuch an objective expectation ofprivacy.

B. Phvsician Assisted Suicide Is Not a'(Lawful Medical Procedure" Protected
Bv the Armstrong Privacv Interest.

Plaintiffs argue that fumstfons's analysis of physician-assistant provided abortion

"applies directly to the issues now before this [C]ourt." (Pls.' Br. at 22.) They draw on the

Montana Supreme Court's broadest formulation of "the right of each individual to make medical

judgments affecting her or his bodily integrity and health in partnership with a chosen health care

provider free from the interference of the govemment." Armstrong, fl 39; (Pls.' Br. at23).

However, as Plaintiffs later acknowledge, these medical judgments relate to "medical treatment;"

they quote a decision addressing acupuncture and not physician assisted suicide to explain "it is

the individual making the decision, and no one else, who, if he or she survives, must live with

the results of that decision." Armstrong,li54 (emphasis added), quoting Andrews v. Ballard,

498 F.Supp. 1038, 1047 (S.D. Tex. 1980); Pls.' Br. at 23. By its terms, this line of reasoning

does not extend to a patient receiving physician assisted suicide, who cannot live with the results

of the decision no rnatter how regrettable it may be in retrospect. The Montana Supreme Court's

view of medical privacy in Armstrong properly aligns with society's view--treatment of the

living, not intentional killing.

In fact, the privacy interest holding of Armstrong, consistent with Grvszan, is that "the

procreative autonomy component of personal autonomy is protected by Montana's constitutional

right of individual privacy found at Article II, Section 10." [d., Jf 48. This follows from the

special status accorded procreative and bodily autonomy in the abortion context. See Planned

Parenthood v. Casey, 505 U.S. 833,852 (1992) ("the liberty of the woman is at stake in a sense

unique to the human condition and so unique to the law."). Nothing in Armstrong suggests that

physician-assisted suicide could be a corollary of this right to procreative autonomy. To the

contrary, the Court limited the reach of the procreative privacy interest to infringements based on
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"some intrinsic value unrelated to the protection of the rights and interests of persons with

constitutional status." Id.,1168 (emphasis added). The homicide statutes Plaintiffs challenge

are not just related to the protection of the rights and interests of persons with constitutional

status; they are the primary protection of those same rights and interests. See Mont. Const.

art. II, $ 3 ("defending their lives" is an inalienable right).

Notably, as the Court has refined the Armstrong privacy interest through application in

subsequent cases, it has emphasized the traditional medical function within the laws as they

exist. Armstrong itself involved previability abortion, which was and is legal under Montana

law. See Mont. Code Ann. tit. 50, ch. 20. According to the Court's own statement of

Armstrong's holding:

Armstrong described the right to health care as a "fundamental privacy right to
obtain a particular lawful medical procedure from a health care provider that has
been determined by the medical community to be competent to provide that
service and who has been licensed to do so."

Wiser v. State,2A06 MT 20, fl 15, 331 Mont. 28, 129 P.3d 133, quoting Armstrong, fl 62

(emphasis added); cf. Mont. Supreme Court Comm'n on the Unauthorized Practice of Law v.

O'Neil, 2006 MT 284,n 53,334Mont. 3lI,147 P.3d 200 (rejecting privacy claim to

unregulated legal practice, distinguishing Armstrong's "autonomy right to obtain a lawful

medical procedure from their chosen, licensed healthcare provider."). Thus, "it does not

necessarily follow from the existence of the right to privacy that every restriction on medical

care impermissibly infringes that right." Wiser, tf 15.

Perforce, it cannot follow from Armstrong that the.homicide restriction on physician-

assisted suicide--something the law does not even consider to be medical care--infringes on the

privacy interest Armstrong identified. Even under a contorted view of physician assisted suicide

as "medical care," as the Court explained in Armstrong:

In narrowly defined instances the state, by clear and convincing evidence, may
demonstrate a compelling interest in and obligation to legislate or regulate to
preserve the safety, health and welfare of a particular class of patients or the
general public from a medically-acknowledged, bona fide health risk.
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Id., 1[ 59. As discussed above and proven by the Bischoff case, the homicide statute plays a

critical role in preserving the safety, health, and welfare of the particularly vulnerable class of

terminally ill patients. As Montana recently recognized by enacting a suicide prevention progrurm,

Mont. Code Ann. $ 53-21-1102, suicide is a medically-acknowledged, bonaJide health risk.

C. Other State Courts Have Refused to Sanction Assisted Suicide Despite
Similar State Constitutional Privacv Provisions.

Like Montana, both Florida and Alaska have expressly declared the right of privacy in

their state constitutions. Fla. Const art. I, $ 23 ("Every natural person has the right to be let alone

and fiee from governmental intrusion into the person's private life except as otherwise provided

herein. .."); Alaska Const art. I, $ 22 ("The right of the people to privacy is recognized and shall

not be infringed."). When confronted with the question of whether assisted suicide is a protected

right under these privacy provisions, both state supreme courts answered "no." The Florida

Court refused to expand the "right to die" to include aid in dying in the form of assisted suicide

because, no matter how well intended, it involved an "affimative act designed to cause death."

Krischer v. Mc.lver,697 5o.2d97, IA2 (Fla. 1997).

The Alaska Supreme Court reached a similar conclusion in Sampson et al. v. Alaska.

31 P.3d 88 (Alaska 2001), which upheld the state's manslaughter statute against constitutional

attack on privacy grounds. The Alaska Court noted the practical problems of a judicially created

exception, particularly with respect to determining mental competency:

[B]y proposing to restrict physician-assisted suicide to mentally competent adults,
[Plaintiffs] would hinge the exercise of that right on a vague, unverifiable, and
subjective standard. While mental competency is certainly well accepted as a
measure for determining when physicians may render life-prolonging medical
treatment, it is potentially far more controversial as a measure for determining
when a physician is entitled to terminate a patient's life. This is so not only
because the prescription of life-ending medication is a unique and absolute form
of medical "treatment," but also because the mental competency of terminally ill
patients is uniquely difficult to determine.

ld. at 97 .

Similar concerns were expressed by other courts presented with the question of

physician-assisted suicide. See Donaldson v. Lundgren, 4 Cal. Rptr. 2d 59 (Cal. Ct. App. 1992);
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Michigan v. Kevorkian. et al., 527 N.W.zd,714,727 (Mich.1994), cert. denied, 514 U.S. 1083

(1995) ("Because all persons possess a basic right to personal autonomy, regardless of their

physical or mental condition, there would be no principled basis for restricting a right to commit

suicide to the terminally ill. The inevitability of death adds nothing to the constitutional

analysis.")

Importantly, the Alaska court differentiated Samlson from a privacy-based abortion case,

Valley Hospital Ass'n v. Mat-Su Coalition fbr Choise , 948 P .2d 963 (Alaska 1997),just as the

privacy interests in this case differ from the privacy interest in Armstrong. The Alaska Supreme

Court limited Valley Hospital's privacy protections to reproductive decisions, because "[t]he

manslaughter statute's assisted suicide prohibition regulates the conduct of the physician who

assists in a suicide, not the conduct of the patient who commits the suicide. And a physician who

assists in a suicide undeniably causes harm to others.o' Id. at 95.

These Courts left open the possibility that their respective state legislatures would craft a

procedure for physicians as a matter of social policy, but refused to find the right as a matter of

constitutional law. Like the United States Supreme Court, these courts encouraged, rather than

preemptively ended, the debate about "the morality, legality, and practicality of physician-

assisted suicide" at the state level, noting that nothing in its opinion foreclosed states from

crafting PAS laws as a matter of social policy. Washinston. et al. v. Glucksberg. et al.,

521 U.S. 701,735-36 (1997).

The homicide statutes provide a bright-line distinction between illegal conduct (assisted

suicide) and legal conduct (palliative care), based on the intent of the actor. Plaintiff Physicians

seek the right to cross that bright line, notwithstanding the availability of palliative care under the

double effect doctrine, and affirmatively cause death with criminal intent. That line is narrowly

drawn within constitutional bounds for deliberate homicide, as well as mitigated deliberate
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homicide and negligent homicide, to serve compelling state interests in protecting society against

the evils of intentional killing without infringing on the patient's constitutional rights.

"[A] compelling state interest exists where the state enforces its criminal laws for the

benefit and protection of other fundamental rights of its citizens." State ex rel. Zander v. District

Court of Fourth Judicial Dist., 180 Mont. 548, 556, 591 P.2d 656, 660 (1979). First and

foremost, the homicide statutes evidence the State's longstanding commitment to protecting and

defending life. Mont. Const. art. II, $$ 3, 17; Glucksberg, 521 U.S. at729-30.

Second, the State has a compelling interest in protecting vulnerable groups such as the

elderly, the disabled, or the terminally ill, from potential abuses associated with

physician-assisted suicide. See State v. Mount,2003 MT 275,1199, 317 Mont. 481, 78 P.3d 829

(sex offender statute justified by compelling state interest in protecting the public, and

particularly vulnerable children); see also Glucksberg, 521 U.S. at719,731, citine the New York

Task Force on Life and the Law 120 ("the risk of harm is greatest for the many individuals in our

society whose autonomy and well-being are already compromised by poverty, lack of access to

good medical care, advanced age, or membership in a stigmatized social group.") As Justice

O'Connor observed in her concurring opinion in Glucksberg:

The difficulty in defining terminal illness and the risk that a dying patient's
request for aisistance in ending his or her life might not be trtily voiuntary
justifies the prohibition on assisted suicide we uphold here.

Id., 521U.S. at 738; see also Donaldson, 4 Cal.Rptr.2d at 64 ("The state's interest must prevail

over the individual because of the diffrculty, if not the impossibility, of evaluating the motives of

the assister or determining the presence of undue influence.").

Third, the State also has an interest in protecting the integrity and ethics of the medical

profession. Glucksbere, 521 U.S. at73l; Sampson v. State, 31 P.3d at96. The AMA has

concluded that "physician assisted suicide is fundamentally incompatible with the physician's

role as healer," AMA Code of Medical Ethics, S 2.211 (1994), cited in Glucksbere, 521 U.S.

at73l. Absent specific guidelines for medically sound decision-making, many doctors do not

desire the power to control the timing of death. (Caughlan Aff. ti 15, Ex. I .) Even when life is

DEFENDANTS' COMBINED SUMMARY JUDGMENT PRINCIPAL AND RESPONSE BRIEF
PAGE 20



nearing its end, the State has an interest in encouraging care rather than the option of suicide.

Instituting a right to assisted suicide might have the opposite intended effect by reducing the

incentive to create better ways to help the sick and dying. See Carl E. Schneider, Law at the End

of Life at l9l, University of Michigan Press (2003) (noting that, in the Netherlands, where

physician assisted suicide is legal, hospice care is virtually nonexistent. Id.; cf. Ex. I $ 16.

Plaintiffs also claim a right to physician assisted suicide under extreme mental emotional

stress, or through negligence. (Ex. 3, Pls.' Adm. Nos. 10, 12.) They offer no argument for these

rights. The former may be grounds for the revocation or suspension of the Plaintiff Physicians'

licenses. Compare Mont. Code Ann. $ 45-5-103 with Mont. Code Ann. $ 37-3-323(l) ("a

condition that impairs the person's intellect or judgment to the extent that the condition

incapacitates the person for the safe performance of professional duties."). The latter amounts to

malpractice. See Mont. Code Ann. $ 27-6-103(5) (defining medical malpractice claim). The

State is aware of no authority for transforming what would be professional misconduct in a

normal instance into constitutionally protected conduct when that misconduct results in death.

Even were there a constitutional right to obtain carefully regulated physician-assisted suicide--

something Plaintiffs have not proposed or prayed for--such a right would not extend to

physicians who are incompetent by reason of extreme passion or want of ordinary care. See

Wiser, fl 20 (rejecting fundamental "right to obtain medical care free of regulation."); see also

Armstrong,n 62.

UL THE HOMICIDE LAWS DO NOT DISCRIMINATE AGAINST A PROTECTED
CLASS.

Section 4 of the Declaration of Rights provides in part: "No person shall be denied the

equal protection of the laws. Neither the state nor any person, firm, corporation, or institution

shall discriminate against any person in the exercise of his civil or political rights on account of

race, color, sex, culture, social origin or condition, or political or religious ideas." The function

of this clause is "to protect different groups of persons who were prosecuted and abused for
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simply being who they were born to be," such as racial and religious minorities and women.

Snetsinger v. Mont. Univ. Sys.,200.4 MT 390, n60,325 Mont. 148,104 P.3d 445.

The first step in analyzing an equal protection challenge is to identify the classes involved

and determine whether they are similarly situated. Snetsinser, fl iO. Here Plaintiffs' claim

falters on their admissions that terminal illness strikes or directly affects a majority of individuals

without regard to race, color, sex, age, culture, social origin and condition, and political and

religious ideas. (Ex. 3, Pls.' Adm. Nos. 19, 20.) In other words, the relevant class is all adult

Montanans who are, or may become, terminally ill. That is, the class is all adult Montanans.

'fhe universal scope of Plaintiffs' proposed classification shows it to be a misuse of the

equal protection clause's minority-protective function. The homicide statutes hardly are an

instance "where the legislature has codified the morals of the majority and seeks to impose them

upon citizens with a different view." (Pls.' Br. at I4.) To the contrary, Plaintiffs estimate that

four out of five Montanans will suffer a slow-acting terminal illness (e.g., cancer, lung disease,

heart failure) that could qualiff a person for physician assisted suicide under their theory. (Pls.'

Br. at 6.) Thus, the homicide statute cannot be considered "a device designed to impose different

burdens on different classes of persons." State v. Spina,1999 MT I13, n85,294 Mont. 367,982

P.2d 421("To prevail on an equal protection claim, an injured party must first be able to

demonstrate that the law or governmental action at issue discriminates by impermissibly

classifuing persons and treating them differently on the basis of that classification.") quoted in

Snetsinger, fl 16.

Faced with a lack of discrimination in the homicide laws they challenge, Plaintiffs argue

instead that it is unconstitutional for the State to allow physicians to withhold or withdraw life

support for terminally ill persons under the Rights of the Terminally Ill Act, while prohibiting

physicians from causing the death of terminally ill persons through physician assisted suicide.

(Pls.' Br. at.32.)

This argumenl proves both too little and too much. It proves too little because there is a

constitutionally defensible line between an action and an omission, between allowing natural
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causes to run their course and becoming an agent of death itself. Cntzan,497 U.S. at278-79.

Where, as here, the groups at issue do not constitute similarly situated classes, an equal

protection challenge must fail. Bean v. State, 2008 MT 67,n n,342 Mont. 85, 179 P.3d 524.

"[T]he distinction between assisting suicide and withdrawing life-sustaining treatment, a

distinction widely recognized and endorsed in the medical profession and in our legal traditions,

is both important and logical; it is certainly rational." Vacco, 521 U.S. at 801 (footnote omitted).

It proves too much because, as Plaintiffs admit, there is an unknown number of

terminally ill patients who cannot'obenefit" from Plaintiffs' proposed version of aid in dying

because they are unable to self-administer the physician's lethal dose, or fbr some other reason

unrelated to mental competence. (Ex. 3, Pls.' Resp. to Interrog. No. 9.) Hereo Plaintiffs have

shown the Court the f,rrst few steps beyond the action-omission line and down the slippery slope

from physician assisted suicide to euthanasia. If choosing the time and manner of one's own

death is a fundamental right under the Montana Constitution, then it cannot belong only to the

able-bodied patients who can take a lethal dose of medicine orally. It also must belong to the

significant class of disabled patients who can request physician assisted suicide but cannot

themselves commit the final act. See Glucksberg, 521 U.S. at733; Lee v. Oregon, 869 F.Supp.

1491 (D. Ore. 1994) (discussing equal protection implications of Oregon's statutes limiting

physician-assisted suicide to terminally ill, mentally competent adults). This necessary

nondiscriminatory extension of Plaintiffs' aid-in-dying right to the disabled would commandeer

physicians into administering the fatal dose personally, a consequence Plaintiffs may deem too

unseemly to articulate in their requested relief.

In any event, Plaintiffs' attempted equal protection analogy between withdrawal of life

support and physician assisted suicide does not obtain their desired result. The classification that

their equal protection claim attacks is not made by the homicide law, but by the Rights of the

Terminally Ill Act. So the result of a successful challenge would not be a new judge-made

aid-in-dying procedure; instead, it would result in striking down the classification imposed by the

Rights of the Terminally Ill Act. See Bean, t|28 (Cotter, J., concuning) (in equal protection
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challenge, granting relief to class that lacked a new legal benefit would require denying the new

benefit to another class instead of conferring the new benefit on the Plaintiff class). This would

be a step back, not forward, for the rights of the terminally ill that Plaintiffs seek to vindicate.

ry. THERE IS NO DIGNITY RIGHT IN ASSISTED SUICIDE.

Section 4 of the Declaration of Rights, in addition to the equal protection guarantee, also

provides: "The dignity of the human being is inviolable." While Plaintiffs claim "that individual

dignity is a fundamental, freestanding right" (Pls.' Br. at 30), the Montana Supreme Court has

been more equivocal. All of the cases Plaintiffs cite for the "freestanding right" of dignity

involve other primary rights that are the focus of the Court's constitutional interpretation in each

decision. See Walkerv. State,20A3 MT 134, n73,316 Mont. 103,68 P.3d872 (reading dignity

clause together with cruel and unusual punishment prohibition); K.G.p., !| 45 (invoking dignity

clause through statutes contained within a due process analysis); Armstrong,nnTLTz (dignity

clause part of"overlapping and redundant rights and guarantees'o).

Moreover, despite the weight Plaintiffs place on the "absolute liability" principle they

find in the modifier "inviolable," they cite no case in which a Court has imposed such liability

notwithstanding the State's interests. (Pls.' Br. at 30.) In fact, the dignity clause "model"

Plaintiffs would have this Court adopt has been adopted by a single justice of the Montana

Supreme Court, and then only as an extension of the equal protection clause's bulwark against

invidious discrimination by the majority aimed at an unpopular minority. See Snetisineer,nT5

(Nelson, J., concurring).

The terminally ill possess the same dignity held by all Montanans. However, it is unclear

how the dignity clause should lead a Court to lower the standards for physicians who care for

this especially vulnerable population by introducing a lethal ambivalence to the physician's

traditional caretaking role. Those cases in which the dignity interest has sounded most strongly

involve mentally ill persons and require the intensification of protective effons on their behalf,

rather than the sudden cessation of care implicit in physician-assisted suicide. See Walker, fl 81
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(requiring that basic human needs be met for imprisoned mentally ill persons, including adequate

medical care, to help avoid petitioner's suicide); K.G.F., $ 90 (requiring specific services by

counsel for the mentally ill in involuntary commitment proceedings).

The dignity cases also require heightened due process protections for decisions made by

or on behalf of a vulnerable person. For example, K.G.F. sets forth a detailed process to appoint

counsel fbr involuntary commitments, and established a presumption of ineffective assistance of

counsel in the absence of evidence of voluntary and knowing consent. Id., fl 88. Plaintiffs would

turn these due process protections on their head, allowing a patient's life-or-death decision to be

made unrecorded, by a victim of depression, and based solely on the "professional judgment" of

a single physician who has no psychiatric qualifications and is not the patient's treating

physician. (Ex. 3, Pls.' Resp, to Interrog. Nos. 3, l0; Pls.' Adm. No. 21; Autio Aff. fl 16;

Loehnen Aff. fl 2l; Risi Aff. f 27; Speckart Aff. '1J'1123,27).

Such a process as Plaintiffs propose, if it can be called a process, should heighten rather

than reduce the dignity clause concems of a Court that was "cautious and critical" of health

professionals who "purport to have an absolute understanding of what is in the best interests of

an individual, whose liberty, dignity and privacy are at issue, and whose voice is muted by the

swift and overriding authority" of those same professionals. K.G.F., '|[} 62. In that case, at least,

the professionals were court-appointed in a case-by-case judicial process, unlike the Plaintiff

Physicians here, who ask for a single judicial approval of physician assisted suicide on behalf of

all physicians and all terminally ill Montanans now and in the future.

V. THE HOMICIDE LAWS DO NOT VIOLATE DUE PROCESS.

Section 17 of the Declaration of Rights provides that: "No person shall be deprived of

life, liberty, or property without due process of law." This clause has both a procedural and a

substantive component. Substantive due process bars arbitrary government actions regardless of

the procedures used to implement them, and serve as a check on the oppressive governmental

action. State v. Eedorf, 2003 MT 263,n 19,317 Mont. 436,77 P.3d 517. A substantive due
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process analysis requires an examination of underlying substantive rights and remedies to

determine whether restrictions are unreasonable or arbitrary when balanced against the purpose

of the legislature in enacting the statute. Id.

As discussed in Part II, above, the legislature's general interest in deterring suicide and

intentional killing since before statehood is a compelling one, reflecting the long-established

expectations of Montanans that the State will protect their lives and that physicians will not kill.

The homicide statutes do not infringe in any way upon the right of a terminally ill, mentally

competent patient (or even a terminally ill, mentally incompetent patient) to receive aid in dying

in the form of palliative care. Given the availability of palliative gare, there is nothing

unreasonable or arbitrary in proscribing intentional killing in all circumstances, including the end

of life.

Plaintiffs may have backed away from their due process claim given the weight of

well-considered authority against it. After receiving and considering an extraordinary volume of

argument and background from dozens of briefs from parties and learned amici curiae (including

the State of Oregon), the United States Supreme Court rejected a due process right to commit

suicide with assistance of another in Glucksberg, In Glucksberg, a group of physicians,

individuals, and a nonprofit organization sought a declaratory judgment and injunctive relief to

bar the State of Washington from enforcing a statute making it a felony to knowingly aid another

in committing suicide. The United States Supreme Court found no historical support for the

proposition that the right to commit suicide, let alone the right to assistance in committing

suicide, is a protected liberty interest. Id., 521 U.S. at 735. Justice Breyer noted the sufficiency

of palliative care to address the core interest of "dying with dignity," because the laws at issue

"do not prohibit doctors from proViding patients with drugs sufficient to control pain despite the

risk that those drugs themselves will kill." Id. 521 U.S. at 791.

Plaintiffs have offered no evidence or argument to contradict the United States Supreme

Court's thorough analysis of the due process issue. As discussed in Part [V above, Plaintiffs'
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unregulated and unaccountable version of"aid in dying" raises serious due process concerns

rather than resolving them.

vI. PHYSICIAN-ASSISTED SUICIDE DOES NOT VINDICATE (SAFETY,

HEALTH, AND HAPPINESS.'

Plaintiffs do not, and could not, contend that physician-assisted suicide is one of the

inalienable rights protected by the Montana Constitution's guarantee of the right to seek "safety,

health and happiness in all lawful ways." Mont. Const. art. II, $ 3. This nebulous constitutional

right, while ensuring a Montanan's right to aspire to whatever lifestyle that person wishes,

importantly limits those aspirations to only otherwise legal activities. 'Wiser,n2l. Article II,

section 3 is not a constitutional right to anarchy. The Supreme Court has not explicitly held a

guaranteed, self-executing right in "safety, health, and happiness," but instead has used

Article II, section 3, to emphasize the meaning of other fundamental rights. Sge, e.s.,

Gryczan,l72.

Montana has never recognized physician-assisted suicide to be lawful. For that reason,

no claim to physician-assisted suicide founded in article II, section 3 exists. Death makes a

patient less safe to the ultimate degree, less healthy to the ultimate degree, and less huppy to the

ultimate degree. For the reasons discussed above, the proposition that assisted suicide promotes

safety, health or happiness entirely ignores the risk involved when physicians are empowered to

commit homicide.

VII. THE COURT SHOULD DECLINE PLAINTIFFS'INVITATION TO DECLARE
ASSISTED SUICIDE AS THE PUBLIC POLICY OF THIS STATE.

As an alternative remedy, Plaintiffs ask this Court to declare that "the public policy of

Montana is to allow aid in dying despite the fact that it accelerates the timing of an individual

patient's death[.]" (Pls.' Br. at 9-10.) According to Plaintiffs, this would allow physicians to

invoke the defense of consent in Mont. Code Ann. S 45-2-2ll(2)(d), and thereby "be immunized

from prosecution." (Pls.' Br. at 9.) The consent defense is inapplicable when "it is against

public policy to permit the conduct or the resulting harm."
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Affirmative defenses, including consent, do not insulate a person from criminal

prosecution. Rather, they provide a legal defense to the crime charged. Mont. Code Ann.

$$45-2-211,-212, -213;seee.g.,Statev.Roqt,1999 MT203,296Mont. 1,987 P.2d 1140.

Preclusion of criminal prosecution based on judicially declared policy raises separation of

powers issues that preclude the relief Plaintiffs seek through declaratory judgment or injunction.

See State ex rel. Fletcher v. District Court, 260 Mont. 410, 414-15,859 P.2d 992, 996-97 (1993)

(a court may not interfere with the prosecutorial function without violating the separation of

powers embodied in Mont. Const. art. III, $ 1).

Moreover, Plaintiffs cite, and the State has found, no case in which a court has

recognized a consent defense to homicide. In fact, the opposite is true. See I F. Wharton,

Criminal [.aws, $ 46 (l5th Ed. 1993). The public policy of Montana is to require written consent

for extended service contracts, land sales, and real estate brokerage commissions (!gg Mont.

Code Ann. $ 28-9-903), and two witnesses in writing for standard wills (Sgg Mont. Code Ann. $

72-2-522), yet Plaintiffs would allow a person to dispose of life itself without any of the

traditional procedural guarantees of informed consent. This contradicts the well-established

duties of informed consent. See Collins v. Itoh, 160 Mont. 461,467-68,503 P.2d 36,40 (1972)

(recognizing "[t]he duty to disclose to assure that an informed consent is obtained" for a medical

procedure); see also Armstronq,n 57, citing same. Indeed, their contemplated oral consent to a

single doctor provides far fewer procedural protections than other jurisdictions that have

implemented physician-assisted suicide. Ex, 1, $ 16.

Finally, the public policy of Montana sufficiently recognizes Plaintiffs' asserted interests

in avoiding suffering at the end of life through the common law doctrine of double effect in the

administration of palliative care. (Ex. 2.) Plaintiffs admit that this doctrine enjoys "a long

tradition of acceptance in medicine" (Risi Aff. 1T 25), and the State has recognized it in practice.

(Ex. I fl9; Ex. 4 fl 9). For the public policy reasons already discussed, this Court should decline

Plaintiffs' invocation of a consent defense to homicide outside of an ongoing prosecution.
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CONCLUSION

For the foregoing reasons, the State respectfully requests the Court to grant summary

judgment to the State, and deny summary judgment to the Plaintiffs.
/ *i?

Respectfully submitted this i{ '' day of August, 2008.

MIKE MoGRATH
Montana Attorney General
JENNIFER ANDERS
ANTHONY JOHNSTONE
Assistant Attorney General
Justice Building
215 North Sanders
P.O. Box 20l4}l
Helena, MT l40l

STONE
Attorney General

CERTIFICATE OF SERVICE

I hereby certify that I caused a true and accurate copy of the foregoing Defendant's

Cross-Motion for Summary Judgment and Combined Principal and Response Brief to be mailed

to:

Mr. Mark S. Connell
Connell Law Firm
502 W. Spruce
P.O. Box 9108
Missoula, MT 59807-91 08

Ms. Kathryn L. Tucker
c/o Compassion and Choices
P.O. Box 415
Portland OR 97201-0415

f, -l - *{:
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MIKE McGRATH
Montana Attorney General
JENNIFER ANDERS
ANTHONY JOHNSTONE
Assistant Attomeys General
215 North Sandeis
P.O. Box 201401
Helena, MT 59620-1401

COUNSEL FOR DEFENDANTS

MONTANA FIRST JUDICIAL DISTRICT COURT
LEWIS AND CLARK COUNTY

ROBERT BAXTER, STEVEN
STOELB, STEPHEN SPECKART,
M.D., C. PAUL LOEHNEN, M.D., LAR
AUTIO, M.D., GEORGE R[SI, JR.,
M.D., and COMPASSION & CHOICES,

Plaintiffs.
v.

STATE OF MONTANA and MIKE
McGRATH,

Cause No. ADV 2007-787

AFFIDAVIT OF
DR. THOMAS V. CAUGHLAN

Defendants.

STATE OF MONTANA

County of Flathead

THOMAS V. CAUGHLAN, upon his oath, deposes and says:

A. BACKGROUND INFORMATION

l. My name is Thomas Vaughn Caughlan, M.D. I am a medical doctor

who received his medical degree from the University of Iowa in 1976. I finished

my Internal Medicine residency at the University of Iowa in 1979.

2. I was a member of the Dean Medical Center in Madison. Wisconsin.
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as well as an Associate Professor of Internal Medicine at the University of

Wisconsin, from 1980 to 1986. From 1986 to 1988, I was a member of the Aspen

Medical Group in the Minneapolis, St. Paul area. From 1988 through the present, I

have been in private practice in General Internal Medicine in Kalispell, Montana.

3. For the last l8 years, I have been the Medical Director of Home

Options Hospice. The Hospice serves about 350 people per year. My duties

include attending to weekly Hospice team meetings and being available for

inpatient palliative care consultations or inpatient Hospice care, as well as providing

assistance to the nurses providing Hospice care in the home.

4. I am Board Certified in Internal Medicine as well as Geriatrics and

Hospice and Palliative Medicine.

5. I am licensed to practice medicine in the State of Montana and have

been licensed as well in the states of Iowa, Illinois, Minnesota, and Wisconsin.

6. I hold staff privileges at both Kalispell Regional Medical Center and

North Valley Hospital.

B. ASSIGNMENT IN THIS CASE

7. I was asked by the Attorney General's office to review the case

medical files and other relevant materials including the medical literature,

professional association guidelines and medical ethics literature. I have reviewed

those materials, as well as the Complaint and Plaintiffs' Responses to State of

Montana's First Discovery Requests. I was asked to explain palliative care as it is

practiced in Montana and its relationship to the equality, autonomy, dignity, health,

safety and happiness of the individual patient at the end of their life. I was asked to

differentiate between palliative end of life care and "aid in dying" as put forward by

the Plaintiffs, and to address the impact of "aid in dying" on the delivery of end of

life care in Montana, the physicians who provide it and the terminally ill patients

who receive it.
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C. END.OF.LIFE CARE IN MONTANA

8. Palliative care is intended to relieve pain and suffering. A patient's

symptoms may include, beyond pain, shortness of breath, nausea, decreased

appetite, weakness, delirium, depression, and spiritual suffering. Acute aggressive

treatment of underlying disease shouldn't preclude palliative care. The treatment of

any physical symptoms should be a part of the treatment plan for all seriously ill

patients, not just those who qualify for Hospice or those who accept that they are

dying. Inpatient palliative care units are in development in hospitals throughout the

country. Hospice provides care in certain end-of-life situations. It requires that two

physicians are able to determine that the patient has six months or less to live and

also that the patient is accepting that they are at the end of life and are willing to

forego any further aggressive medical therapy to prolong their lives. Typical

patients receiving hospice care include patients who have failed treatment for their

cancer; patients who are showing progressive debility and decline with weight loss;

patients with end stage lung diseases such as emphysema; end stage cardiac

diseases such as congestive heart failure; and end stage neurological diseases such

as amyotrophic lateral sclerosis. Frequently, these patients also suffer from

depression with surveys indicating that up to 50 percent of patients on Hospice are

clinically depressed. The diagnosis of depression can be difficult in this setting,

because the usual symptoms of depression, including sleep disturbance, lassitude,

loss ofjoy, weakness, weight losso are all typically concomitant to the underlying

illness.

9. The practice of palliative and Hospice medicine are the most

challenging and difficult clinical situations that a physician encounters. The

symptoms and suffering of the patients can be extraordinary. The kinds of drugs

employed and the doses used are staggering and, at times, terriffing even to those of

us who treat these problems on a regular basis. These include opiates of all kinds,
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administered intravenously, subcutaneously, transdermally, orally, and

intrathecally, as needed to control pain. Anticholinergic drugs are used to help dry

secretions in people with respiratory problems. Antiemetic drugs are used at high

doses, often in combination. Benzodiazepine drugs are used in a variety of modes

(not unusually at high doses) to help with the anxiety associated with end of life.

Major tranquilizers (antipsychotics) are often employed to help diffuse the

symptoms of delirium. When I meet with a patient and family, I routinely promise

them that the patient will not die in pain, and I think I have been able to keep that

promise. A survey of oncologists revealed that the more comfortable the physicians

felt in providing palliative care, the more confident they were that they could

manage their symptoms. Emanuel E., Fairclough, D., et al., Attitudes And Practices

Of U.S. Oncologists Regarding Euthanasia and Physician assisted Suicide; Ann.

Intern. Med. 2000, 133:527 -532.

10. The modern Hospice movement has been in existence since the 1950s

when it was started in London, England. It has been prominent in the United States

since the 1980s with, at last count, to my knowledge, greater than 4,000 Hospices

across the nation. Hospice and palliative medicine has been addressed as a

specialty that is Board certifiable by the American Board of Medical Specialties and

fellowships are being developed for formal clinical training.

I l. In palliative care, the provision of medications (usually opiates) to

the imminently dying is the most common example of action that falls under the

rule of "double effect." This is an ethical term that dates back to the Middle Ages.

The rule of "double effect" is the constant that provides ethical and legal

justification to a variety of actions that may cause both wanted and unwanted

consequences. The desired effect of palliative care is to relieve pain, and the

unwanted consequence may be hastened death (through respiratory depression).

The rule of "double effect" means that palliative (or terminal) sedation is an
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accepted practice and is consistent with end-of-life care as practiced in almost all

hospices in the world. The rule relies heavily on the intent of the clinician. For

example:

A terminally ill man experiences unrelenting pain and
suffering, asks his physician for help in ending his misery. If the
physician kills the patient to end his suffering, the patient's death is
intended. According to the rule of "double effect", the goal of
relieving the patient's pain and suffering is good, but the means
chosen to achieve the goal is wrong within the moral system that
prohibits the intentional killing of innocent persons.

Slumasy, D.P., Peligrino, E.D., The Rule of Double Effect: Cleaning Up the

Double Talk, Arch. Intrn. Med. 1999;159:545-550.

12. "Aid in dying" as described in the Plaintiffs' documents seems to

describe a very nanow part of end-of-life care, which can be best described as

physician assisted suicide or PAS. Aid in dying is a very broad concept that

includes lay societies that provide assistance in dying, as well as situations where

medical professionals give assistance to patients at the end of life. The "aid in

dying" described by plaintiffs is inconsistent with palliative care. There is no

monitoring or titration of medication because the patient self-administers the drug.

The physician may or may not be present when that occurs. It is anticipated that the

patient would take a single, fatal dose, as opposed to escalating doses over time. It

appears that the doctor would provide specific instruction on use of the medication

to cause death, not to relieve pain or suffering. The medication would be dispensed

in amounts pre-determined to cause death, not to relieve discomfort or to sedate.

Unlike palliative care, where the physician evaluates and responds to the patient's

need to control discomfort and other symptoms at the end of life, these physicians

would be responding to a patient's direct request to die. In the former situation, the

physician is treating the patient, even though that treatment may itself hasten death.

In the latter situation, the patient is actively seeking the physician's assistance in
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committing suicide.

D. PLAINTIFFS' MEDICAL CONDITIONS

13. The commonly accepted definition of "terminally ill" is someone who

has six months or less to live. Indeed, in order to qualiff for a Hospice benefit from

Medicare, Medicaid or private insurance coverage, a patient must be determined to

have six months or less to live and typically that determination needs to be made by

the patient's treating physician, as well as the Medical Director of the local

Hospice. This is a very difficult issue. Very frequently, patients are given an

extension of the Hospice benefit beyond six months; sometimes many extensions.

Occasionally, patients are even discharged from Hospice because they demonstrate

little progression towards end of life.

14. By standard medical criteria, Mr. Baxter certainly is at the end of his

life in terms of his chronic lymphocytic leukemia course. Mr. Stoelb, however,

does not suffer from a terminal illness. Ehlers Danlos (ED) syndrome is a chronic

debilitating illness which inflicts chronic pain and disability upon patients who have

inherited this disease. There are seven different sub-types of ED. Mr. Stoelb

suffers from classic Type I ED. This is not a fatal disease. The limited medical

records in Mr. Stoelb's file document a chronically depressed individual. Good

medical care can address his disability and pain and, hopefully, his depression. The

prescription for a fatal dose of medication by a physician to treat his despair is

inappropriate, in my opinion.

E. IMPLICATIONS OF AID IN DYING FOR END OF LIFE
CARE IN MONTANA

15. The injunctive relief that the Plaintiffs are seeking in this case is

essentially aimed at the legitimatization of PAS, which is a small subset of aid in

dying. There are many implications for physicians and their patients with the

application of PAS. The effects upon patient autonomy, dignity, health, and
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happiness, as well as the physician-patient relationship and adequate provision of

end of life care are numerous:

(l) If suffering is truly what leads persons to support PAS, then the

category of what counts as "unbearable suffering" is flexible enough to permit

expansion beyond terminally ill patients. Indeed, this has happened in the

Netherlands where voluntary active euthanasia has been legalized. In a

comprehensive 1990 survey, the Dutch government found that physicians

performed PAS for large numbers of patients without terminal diagnoses (or

consent, for that matter). (van der Mas, P.J., van der Wal, G., et al., Euthanasia.

Physician Assisted Suicide and Other Practices Involving the End Of Life in the

Netherlands, I 990- 199 5 . N. Engl. J. Med. 199 6;.33 5 :1699 - 17 05 .);

(2) Of interest, these physicians provided PAS for less than on-

third of the patients who requested it. For most of the other two-thirds, they found

alternatives which made life "bearable again" (the Dutch criteria for

suicide/euthanasia is "unbearable suffering," not necessarily physical suffering);

(3) If PAS is to be limited only to the terminally ill, problems arise

from the physician's inability to accurately identiff who is truly terminally ill. As

mentioned earlier, the determination of prognosis, even for admission to Hospice, is

fraught with inaccuracy;

(4) If PAS is to be limited only to patients who are competent,

problems can arise when competency and capacity to make sound decisions are

difficult to assess and define. As has been seen with some patients with early

Alzheimer's, particularly as seen with the Kevorkian experience in Michigan,

patients may seek to end their lives sooner if there is a perceived danger to them

that competency may evaporate as their illness progresses.

F. LESSONS FROM OREGON

16. Physician-assisted suicide has been available for the terminally ill
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(those with less than six months to live) to Oregonians since 1997 under the Death

with Dignity Act. Much has been learned through the Oregon experience over the

ensuing decade. On average, about 50 people commit suicide ayear in Oregon with

PAS and greater than 100 request medications from their physicians for physician-

assisted suicide. The Oregon law allows physicians to prescribe, but not administer,

medications that can be used to end life. The person requesting the prescription

must: (l) be an adult, (2)be capable, (3) be a resident of Oregon, (4) have been

determined by the attending physician and a second consulting physician "to be

suffering from a terminal disease," (5) "have voluntarily expressed his or her wish

to die," and (6) "make[s] a wriffen request for medication for the purpose of ending

his or her life in a humane and dignified manner in accordance with the law."

Physicians must report all prescriptions for lethal medications to the Oregon

Department of Health Sciences. Physicians are protected from criminal prosecution

if they adhere to the requirements of the law. Surveys have demonstrated that the

majority of patients in Oregon seeking physician-assisted suicide did so not because

of pain, but loss of dignity as they define it, isolation, loneliness, fear, anxiety,

expectations ofothers and the desire not to be a burden or cause ofsorrow for

friends and family. Greater than 80 percent of the patients requesting PAS are

enrolled in Hospice. The true lesson from Oregon is that they have evolved to

become the most progressive state in the nation in the promotion of Hospice and

palliative care with the highestrate of Hospice referral and the highest use of

morphine per capita in end of life care. This reflects the wide public debate and

discussion over the many years of the legalization process, rather than the passage

of the Death with Dignity Act itself.

G. THE BISCHOFF CASE

17. Ln2004,I was asked by the Attorney General to render an expert

opinion in a case of deliberate homicide brought against a physician in Montana,
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Dr. James Bischoff. I reviewed 4:2 separate medical records attended to by

Dr. Bischoff. In 29 of those cases, I determined that Dr. Bischoff s actions in

ordering escalating doses of intravenous Morphine (painkiller) and Ativan (anti-

anxiety medication) were consistent with end-of-life care as practiced in almost all

hospices in the world. In three cases, however, I determined that Dr. Bischoff

departed from that pattern of care.

One of these cases involved an 85-year-old woman admitted with an acute

myocardial infarcation (heart attack) associated with heart failure. She had

underlying Alzheimer's disease and Type II diabetes. Dr. Bischoff ordered and

administered two 1O0-microgram doses of Fentanyl, along with two 5-milligram

doses of intravenous Versed, ten minutes apart. The patient was pronounced dead

seven minutes after the second dose. The death of this patient resulted in criminal

charges against Dr. Bischoff. The attending nurse's notes and testimony, as well as

the family testimony regarding the physician's actions, suggested a brash disregard

for the safety and standard of care for acutely ill individuals. The high doses of

analgesic/sedative administered to the patient, together with its timing, strongly

suggested that the intent of the treating physician was to hasten death. There was

no evidence that consent was sought prior to the administration of medication. As

in the Bischoff case, the physicians in this case are seeking opportunity to provide

patients with doses of medication that most surely will hasten their death without

any opportunity for review of intervention prior to death.

H. POSITION STATEMENT AGAINST PHYSICIAN ASSISTED
SUICIDE

18. The following organizations have issued position statements against

physician-assisted suicide: the American Psychiatric Association; the American

College of Physicians; the American Medical Association; the American Academy

of Geriatrics; the American Nursing Association; Canadian Palliative Care
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Assosiation; American Association of Hospice and Palliative Medicine; the

Hospice and Palliative Nurse Assooiatiou; American Pain Society; American

Nurse's Society; in Great Britain, the National Council for Hospice and Palliative

Care Services; itr Australia, the Association for Hospice and Palliative Care'

19. Furlher you affiant sayeth naught'

f,U,(n<E==,y
DRJHbMAS V.bNUCHLA}'I

Subscribed and sworn to before me this \ . day of S.. ' q!'s\ ' 2008'
o

MEGAN POOLE
N0TARY PUBLIC lor lha

Slale ol Monlana
Besiding at

Kallsoell, Mbnlana,ll Kallspell, M-onlana
Z_[Iy. C_o.m m I sr lo n Erpi ror
(SEAIAlril 12,2011
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AnucrE

Attitudes and Practices of U.S. 0ncologists regarding Euthanasia and
Physician-Assisted Suicide
Ezekiel J. Emanuel, MD, phD; Diane Fairclough, DpH; Brian C. Clarridge, phD; Diane Blum, MSW; Eduardo Bruera. MD;
W. Charles Penley, MD; Lowell E. Schnipper, MD; and Robert J, Mayer, MD

Background: The practices of euthanasia and physician-assisted
suicide remain controversial.

Objective: To achieve better understanding of attitudes and
practi€es regarding euthanasia and physician-assisted suicide in
the context of end-of-life care.

Design: Cohort study.

Setting: United States.

Participants: 3299 oncologists who are members of the Amer-
ican Society of Clinical Oncofogy.

Measurementst Responses to survey questions on attitudes to-
ward euthanasia and physician-assisted suicide for a terminally ill
patient with prostate cancer who has unremitting pain, requests
for and performance of euthanasia and physician-assisted suicide,
and sociodemographic characteristics.

Results: Of U.S. oncologists surveyed, 22.5o/o supported the use
of physician-assisted suicide for a terminally ill patient with un-
remitting pain and 6.5% supported euthanasia. Oncologists who
were reluctant to increase the dose of intravenous morphine for

terminally ill patients in excruciating pain (odds ratio [ORJ, 0.61

t95% Cl,0.48 to O.771) and had sufficient time to talk to dying
patients about end-of-life care issues (OR, 0.79 lC;l, 0.71 to 0.8il)
were less likely to support euthanasia or physician-assisted sui-
cide. During their career, 3,7% oI surveyed oncologists had per-
formed euthanasia and 10.8% had performed physician-assisted
suicide, Oncologisb who were reluctant to increase the morphine
dose for patients in excruciating pain (OR, 0.5S ICl, 0.43 to 0.791)
and those who believed that they had received adequate training
in end-of-life care (OR, 0.85 [Cl, 0.79 to 0.95]) were less likely to
have performed euthanasia or physician-assisted suicide. Oncolo-
gists who reported not being able to obtain all the care that a
dying patient needed were more likely to have performed eutha-
nasia (P = 0.001).

Conclusions: Reguests for euthanasia and physician-assisted
suicide are likely to decrease as training in end-of-life care im-
proves and the ability of physicians to provide this care to their
patients is enhanced.

An n I ntern Med. 2@O:1 33 :527 -532 lvww.annab.org

For author affiliations. current addresses, and contributions, see end of text.

f uthanasia and physician-assisred suicide are highly con-
l-troversial societal issues (l-3). In the past clecade, there
have been numerous surveys of physicians throughout the
worfd on eurhanasia and physician-assisted suicide (1, 4-
14). Nevertheless, imporrant deficiencies in information
rcmain. First, most srudies have been "snapshots"-surveys
of attirudes or experiences at one point in time (15). Sec-
ond, more rhan a fourfold variation exists in the reponed
rate of requesrs for and performance of euthanasia and
physician-assisted suicide among U.S. physicians, making
it difficult to draw definitive conclusions about physician
practices (10, I l, 13, L4). Mosr importanr, almosr all sur
veys ofphysicians have focused exclusively on euthanasia or
physician-assisted suicide as isolaced pracrices, None of rhe
existing data provide insighr into how rhese practices relate
to optimal end-of-lifc care. To address somc o[ chese

deficiencies, the American Society of Clinical Oncology
(ASCO) surveyed all of irs U.S. members about end-of-life
c:rrc practices; we report part of rhe results of rhat survey.

C)ur Focus on oncologists is appropriare because data

wrvw.annals.org

from the Nerherlands and Oregon indicate thar more than
7Qo/o of paients using eurhanasia or physician-assisred sui-
cide have cancer (7,16). In the United Stares, where pa-
tienrs with cancer tend to be treated by specialists, oncolo-
gists are likely to have to address the issue of euthanasia
and physician-assisted suicide more often dran other phy-
sicians (ll, l4).

Meruoos
Physician ldentification

General eligibiliry requiremenrs for rhe study were
membership in ASCO in 1997, which included ar least
85o/o of all oncologisrs in rhe United Srates, and being
active in the managemenr of "patients at the very end of
life." Two groups were identified for pardciparion; ncirhcr
was compensated. First, all 8715 oncologists from the
United States who were ASCO members were mailed a

survey with a postage-paid rerurn envelope. Physicians who
did not rerurn rhe survey after 4 weeks were mailed a
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AnftCf n I Atdtucles and Ilracrices regarding Eurhanasia and Physician-Assisted Suicide

Table L Sociodemographic Characteristics of Surveyed U.S. Oncologists

Chancterlstic

Mean age (ftnger, y
9ex, Y"

Male
Female

Religion, %
Protestant
Catholic
Jewish

Other
lmportance of religious belief , %

Very important
Fairly important
Not important

Population of geographic setting, %
< 1 0O O0O persons
100 000-500 00O peFons
>500 O0O pertons

Type of practice, 2;
Academic
Oncology specialty group
Other

Time spent in patient care, %
<50"/"
50%-89%
>9Q%

Patients who died in the past 12 months, %
<25
2549
;.50

All Oncologists Medical Oncologirts Surgical Oncologists Radiation Oncototists
(n = 3299) (n = 2501) (n = 239) (n = 331)

47 (28-85) 49 (28-82',) 48 (28-74',

77,9

+t-3
25.3
22.2
10.2

12.1

30.0
57.9

34.1
34.2
31.8

40.5

31.5
18.1
9.9

36.5

36.2
25.5

5.1

22.2
72.6

63.6
7.9

28.5

11.2

55.0
32.8

74.4
19.3

6.3

47 (29-85)

81.8
18,2

5t.>
26.6
25.3
'14.2

34.2
32.2
33.7

13.4
3'1.1

55.6

27.7
37.6
34.7

13.1
31.5
55.3

31.1

30.0
39.0

85.4
14.6

Pedlatrlc Oncologists
(n = 2281

45 (30_721

65.5
33.5

80.6
't9.4

34.5
25.6
25.7
13.2

34.0
33.0
33.0

13.4
35.2
51.5

37.5
76.9
35.6

34.1
23.5
3 2.1

9.7

26.3
33.3
40.4

80.3
6.6

13.2

29.2
54.O
16.8

93.?
5.0
1.8

35.0
?6.5
74.5

12.8

35.3
50.9

28.5
46.4
25.2

5.8
34.5
54.7

20.0

55.7

4.4
17.3

74.3

reminder letter with anorher copy of the survey. Of U.S.
oncologists, 6642 were eligible; 2645 of these physicians
completed the survey (response rare, 39.8olo). Second,
1550 rnedical, surgical, radiarion, and pediatric oncologisrs
were randomly selected in a prospective manner ro be con-
t:rcted through personal telephone calls and addirional
mailings urging rhem to complere rhe survey. Of rhese

physicians, 1273 were eligible and 655 completed the sur-
vey (response rate, 51.5olo). The response$ to all questions
abour euthanasia and physician-assisted suicide from rhcse

cohorts were srarisrically indisringui.shable; rherefore, re-
sponses from the two groups were combined, providing a

total of 3299 responses.

Survey Development
In conjunction wirh the Center fbr Survey Research, a

mulddisciplinary task force created a survey instrumenr.
After pretesring among oncologisrs, the instrumenr was

finalized with 118 quesrions in eight areas. The precise
wording of the quesrions rhar we analyzed is provided in
the Appendix Table. Because che terms eutltanasia end

physician-assisted suicide can be borh misunderstood and
emotionally charged, previously reported descriptions of
these acdvities were used in all questions (1, 13, l5).

Statistical Analysis
Comparisons among groups were performed by using

rhe Pcarson chi-square test of independence. Predicors of
support for and performance of physician-assisted suicide
and euthanasia were it{entified by using srepwise logistic
regres$ion analysis. To minimize type I €rrors and rcduce
the probabiliry of identifying factors associated with differ-
ences that are not clinically meaningful, the selecrion cri-
teria for entry into the modcl were ser ar an o level of
0.005.

Potential explanatory variables in all analyses were age,

sex, religious affiliation, religiosiry, importance of rcligious
beliefs, death of a relative within the past 5 years, specialry,

rural or urban practice, academic practice, amounr of rime
in patient care, number of new parienrs in the pasr 6

months, and number of patienrs who died in the pasr year.

Additional explarratory variables were barriers to providing
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optirnal c:rre ro rerminally ill padenrs, time arailable ro ralk
to terminally ill patien*, perceprions of reimbursemenr
lcvcls, perceivcd difficuldes in getring parien$ rhe care rhat
they required, poor pain managemenr decisions, propor-
tion of terminally ill patienn who are depressed, and per-
sonal responsibiliry for care of terminally ill patients.

Resulrs
Table I provides basic sociodemographic data on the

3299 U.S. oncologisrs who participated. Among all ASCO
oncologisrs, 77.3o/o .are fernale and 33.4o/o work in aca-

demic settings; rhese overall values are similar ro rhose
among suffey respondents. More dran 85olo of respondents
spent at least half rheir working time in dircct patient care;

527o indicated rhat they devoted more rhan 90% of their
time to clinical activities. Almost rwo thirds (61 .4o/o\ of
respondents reported rhat 25 or more of rheir patients had
died during the previous year.

Attitudes toward Euthanasia and
Physician-Assisted Suicide

Of the 3299 U.S. oncologists who responded, 22,5o/o

supponed physician-iusistcd suicide for a terminally ill pa-
tient with prosrare cancer who had unremiming pain de-
spite optimal pain managemenr, and 6.5o/o supponecl
euthanasia (Table 2). Funhemrore, 15.60lo of rhe respondenr
indicated that they themselves would be willing to provide
physician-assisted suicide and 2.0o/o would be willing to
carry out eurhanasia. These responses varied by oncologic
subspecialry.

Tabb 2. Attitudes and Practices

AllOncologists MedicalOncologists
(n = 3299) (a = 2501)

A.ttiudes and Pr.rctices regarding tuthanasia and Phpician-Assisred Suicide Anrrcr,r

In multivariate analysis, four factors were associared

with oncologists who were significantly less likely to sup-
port euthanasia and physician-assistcd suicide: l) reluc-
tance to increase the intravenous morphine dose for a pa-

tient with merastatic breasr cancer who was experiencing
pain and requested relief (odds ratio [ORJ, 0.61 [CI, 0.48
to 0.771);2) reporting that they had sufficient time ro talk
to dying patiencs about end-of-life care issues (C)R, 0.79

[CI, 0.71 to 0.87]);3) viewing themselves as religious (OR,
0.68 [CI, 0.64 ro 0.74D; and 4) being Catholic (OR, 0.57

[CI, 0.45 to 0.72]). Surgical oncologists were significantly
more likely to support euthanasia or physician-assisred sui-
cide (OR, 2.11 [CI, 1.52 to 2.92]). Atritudes toward eu-
thanasia or physici:rn-assisted suicide did not differ by age,

sex, geographic region, year of graduarion from medical
school, number of new parients per year, number of pa-

tiens who died in the pasr year, proporti<ln of income
from managed care, and clinical practice serting.

Practices regardin g Euthanasia and Physician -Ass isted
Suicide

Of rhe 3299 responding oncologists, 62.90/o had re-

ceived requests for eurhanasia or physician-assisred suicidc
during their career and 31.1% had received such requesm

during the previous l2 months (Table 2). The majoriry of
requests were nor fulGlled. Overall, 10.80/o of responding
oncologists had pcrformed physician-assisted suicide in
their career and 3.4o/o had done so in rhe preceding 12

months; 3.7o/o of oncologists reported performing eurhana-
sia during their career while 0.8% had done so in the prior

regarding Euthanasia and Physician-Assisted Suicide among Oncologic Specialties

Surgical Oncologists RadiationOncologists
(n = 239) (n = 331)

Pediatric Oncologists P Valu6
(n = 228)

Euthanasia

Supports euthanasia for a paiient in
excruciating pain

Personally willing to provide
euthanasia ior a patient in
excruciating pain

Has had requests during career
Has performed during career

Physician-assisted suicide
Supports physician-assisted suiclde

for a patient in excruciaiing pain
Personally willing to provide

physician-assisted su,cide for a
patient in excruciating pain

Has had requests during career
Has performed during career

6.5 12.7 o.d

1.9
19.4

2.2

zo.)

13.7

26.6
9.5

30.9

0.001

0.001

0.002
0.001
0.012

3.9

3.1

1.7
42.4
3.4

2.O

38.2
3.7

19.7

20.3

18.3

50.0
13,0

Il.b

56.2
10.8

0.073
0.001
o,001

22.5
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12 months. Of the 10.8olo of oncologists who had per-
ftrrmed physician-assisted suicide, 37o/o had done so only
once and 18olo had done so five or more rimes. OF rhe
oncologists who performed euthanasia, the majority (57o/o)

had done so only once and l2o/o had done so five or more
rimes. These pracrices varied significanrly among oncologic
subspecialries (Table 2).

Multivariare logistic regression analysis suggested that
oncologists were significantly less likely to have performed
euthanasia or physician-assisted suicide if they were unwill-
ing to increase the dose of intravenous morphine for pain
concrol in a parient with breast cancer who had excruciat-
ing pain (OR, 0.58 [CI, 0.43 to 0.79]) and if rhey reporced
that their maining in end-of-life care was helpfirl (OR, 0.86
lcl, 0.79 to 0.95]). Conversely, oncologists who were less

spiritual were significanrly more likely to have performed
euthanasia or physician-assisted suicide (OR, 1.77 tCI,
I .40 to 2.261), Of note, L5%o of oncologists who reported
rhat they could get rheir dying parienrs all necessary care

had performed curhanasia, wherea.s 6.20/o of oncologists
who reported that administrarive, 6scal, and structural bar-
riers allowed rhem to provide rheir dying parient with only
some of the care they needed had performed curhanasia
(P < 0.001).

Dtscusstott
Our study of 3299 U.S. oncologisrs, the largesr survey

of physicians on rhe subjecr of eurhanasia and physician-
a.ssisted suicide, provides four insights.

First, concern among oncologists about performing
euthanasia and physician-assisted suicide may limit rheir
willingness to prescribe opioids, thcreby leading ro inade-
quate pain managemenr (8). l,hysicians who neither sup-
ported nor performed euthanasia and physician-assisted
suicide were significandy less willing ro increase the dose of
intravenous opioids for patients with unremitring pain.
This reticence probably reflects fear that increasing opioid
dose increases the risls For respirarory depression and death
and might be construed as a Form of eurhanasia. This view
may be encouraged by proponents of euthanasia who have
argued thac there is no difference berween increasing rnor-
phine for pain relief and eurhanasia (2, 17, l8). The ASCO
and others must educare physicians on rhe erhical and legal
acceptabiliry of increasing narcorics for pain control, even
at the risk of respiratory depression and death (1, 3).

Second, the data suggest a reladonship berween rhe
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likelihood of performing eurhanasia and physician-assisred

suicide and the inabiliry of physicians ro obtain adequare

end-of-life care for their patients. There is wide agreemenr

that euthanasia and physician-assisted suicide should be

reserved for circumstances in which opdmal care cannot
control pain ancl suffering. Some have worried that inade-
quate acccss to palliative care might make euthanasia and

physician-assisted suicide errractive alternatives (19). Our
data lend some suppoff ro rhis concern.

T'hird, physicians who reported rcceiving bcrter train-
ing in end-of-life care seemed less likely to perform eutha-
nasia or physician-assisted suicide (8). Physicians with ber-
ter training in end-of-life care may feel more capable of
providing optimal palliarive care and less need ro resoft ro
euthanasia or physician-assisted suicide (8, 20).

Finally, the results suggesr that among U.S. oncolo-
gists, support for euthanasia and physician-assisred suicide
has decreased substandally. Benveen 1994 and 1998, on-
cologists'support for physician-assisted suicide in rhe pro-
totypical case of a terminally ill paricnr wirh unremirting
pain declined by half, from 45.5o/o in 1994 to 22.5o/o in
this study. Similarly, support for eurhanasia has declined
by almost three quaners, from 22.7o/o rc 6.5o/a (13, l5).
This decline may reflect expanding knowledge abour how
to facilitate a "good death," making euthanasia and physi-
cian-assisted suicide no longer seem necessary or desirable
(20).

Our study has several limitations. The low overall re-

sponse rate of 39.8oh raises the possibiliry of significanr
bias in the results. For instance, iF all of the nonrespon-
dents opposed euthanasia and physician-assisred suicide,
the support would be only 2.60/o fbr euthanasia and 9.0%
for physician-assisted suicide and only 25.0olo of physicians

would have received requests for eirher inrervention. Of
note, there were no differences in the views of rhe oncolo-
gists targeted for intensive follow-up where rhe response

rate was over 5Ao/o. The sociodemographic characreristics

of respondents were similar to rhose of all ASCO members.

In addition, the quesrions on euthanasia and physician-
assisted suicide were sel within a larger survey on end-of-
life care, minimizing the possibiliry that nonrespondenm
dillbred on their views relared ro eurhanasia or physician-
assisred suicide. Our data reflect the views of oncologists
who were members of ASCO and thus may nor be gener-

alizable to oncologists who do not belong ro ASCO and ro
other rypes of physicians (9, l4). Finally, we used restric-
tive selection criteria fbr entry inro the model; conse-
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Appendix Tabh. Suwey Questions*

Subject of Question

Attitudes toward euthanasia
and physician-assisted suicide

Suwey

1998 ASCO survey of 3299
oncologists

1994 suNey of a random
sample o{ 355 U.5.
oncologists (1 3)

1998 ASCO surveyPain management

Barriers to optirnal end-of-life
cate

1998 ASCO survey

quently, the odds rarios may be inlluenced by unmeasured
confbunders.

Ovcrall, our resuhs emphasize the necd ro educare
physicians abour optimal pain and palliative care practices
throughout their formal raining and as part of their con-
tinuing medical education. Physicians who are berter in-
formed about end-of-life issues feel less need ro use eurha-
nasia and physician-assisted suicide.
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Attitudes urd Practices regarding Euthan:uia and Physician-Assisted Suicide AnrrcrE

Wording of Question

A 63-year-old man develops metastatic prostate cancer that invades the bones and causes
excruciating pain. His disease is refractory to hormonal therapy. The appropriate use of
morphine, radiation therapy, nerve blocks, and other palliative measures are failing to
control the pain completely.

A patient develops metastatic cancer which invades the bones resulting in excruciating pain.
Cunent levels of morphine, nerve blocks, and other treatments are failing to completely
control the pain. tn this case, is it all right, upon request from the patient, to intentionally
prescribe drugs so the patient could end his or her life by overdose?

A long-term patient oi yours with metastatic breast cancer is hospitalized for pain control. Her
pain is not well controlled despite 75 mg per hour of parenteral morphine. You have tried
{entanyl as well as ketamine, without noticeable improvement in pain control. You are
concerned that if you increase the morphine dose to control additional pain, she might have
sufficient respiratory depression to die. She states that the pain is excruciating and demands
relief.

When you think objecbvely about ALL the administrative, fiscal, and structural barriers to
delivering quality care to dying patients, how effective would you say you are at getting
your dying patients ihe care they need?

f)r. Schnipper: f)ivision of Henrarology and Oncology, Berh Israel Dea-

coness Medical Cjenter, 330 lJrookline Avenue, Boston, MA 02215.
Dr. Mayer: Department of Medica.l Adult Oncolog;y, Dana-Farber Can-
cer Institute, 44 I\inney Street, Iloston, MA 021 t5.

Author Contributions: Conceprion and design: E.J. Ernanuel, B.C.
Clarridge, D. Blum, E. Bruera, L.E. Schnipper, R.j. Mayer.
Analysis rnd interpreration of the data: E.J. Emanuel, D. Fairclough, D.
Blum, E. Bruera, W.C. Penley, L.E. Schnipper, RJ. Mayer,
Drafting of the arricle: E.J. Emanuel, D. Fairclough, D. Blum, E. Bruera,

V.C. Penley, R.J. Mayer.

Critical revision of the article for imponant intellectual content: E.J.

Emanuel, B.C. Clarridge, E. Bruera, rW.C. Penley, L.E. Schnipper, R.J.

N{aycr,

Final approval of the arricle: E.J. Emanuel, E. Bruera, \W.C. Penley, R.J.

Mayer.

Statisrical expertise: D. Fairclough.

Administrative, technical, or logistic supporr: [,.J. Emanuel, B.C]. CIar-
ridge.

Collection and assembly of data: B.C. Clarridge.

References
l. Emanuel EJ. Fiurhanaia. Historicel, erhical, and empiric pcmpativs. Arch
lnrern Med. 1994;154:1890-901.

2. Varco et al. u. Quill et al. (l 17 S. Ct. D93 ll997l).
3. Dccisions near the end of life. Council on Ethical md Jutiicial A(fain, Amer-
iar Medical Asmciation. JAMA. 1992;267 :2229-33.

4. Wrd BJ, Tate PA. Artirudes among NHS doctors ro requ*rs for euthanuia.
BMl. r994:JO8:1332-4.

5. Kinsella TD, Verhoef MJ, Alberta euthanasia suney: L Phvsicians'opinions
about the moraliry and legalizarion of activc euthanria. CMAJ. 1993;148r

t92l-6.

6. Di Mola G, Borsellino P, Brunelli C, Galluai M, Garnba A, Lusigrmi M,

J Ocrober 2000 
lAnnalsoflnternal 

Mcdicincllblume ti3. Number zlSilt

. ASCO - Anrcrican Sociery of Cliniol Oncology



I

Anf f CI- E I Arritud., and Practices regarding Euthanasia rnc{ Physician-Assisted Suicide

et al. Attitudes roward curhanasia of physiciur memtrers of the Iulian Sociery fbr

Prlliarive Care. Ann Oncol, 1t))6:7:907-ll.

7. Van Der Mm PJ, Vm f)elden JJ, Pijnenborg L, Looman CW. Eurhanasia

and orher medir:al decisions conceming rhe end of lifi. Lancet. I99I ;338:669-74.

8. Portenoy llK, Coyle N, K.sh KM, Brecia F, Smlon C, O'Hm D, et al.

I)eterminlnts of the willingncs to endorse assisrcd suicide. A survcy of physi-

cirns, nurss, urd sociirl workers. Psychosomarics. 19)7;38:277-87,

9. Cohen JS, Fihn SD, Boyko EJ, Jonsen AR, Wood RW. Attitudes toward

assisted suicide and euthmasir among physiciurs in rVashington State. N Engl

J Mcc| 1994;33 | :89 -9 4.

10. Dorilas DJ, Waterhouse D, Gorenflo Dw, Seid J. Ardtudes and behaviors

on physician-assisted death: a srudy of Michigm onologists. J Clin Oncol. ll)95;
1 3r I 055-61.

I l Back AL, \0allace Jt, Sarls HE, Itarlman RA, Physician'assistcd suicide

antl eurhanmia in Vashingon Srate. Patient requesrs and physician responss.

I AMA. | 9')6;27 5 :9 19 -25.

12, Bachman JC, Alcstr KH, Doukr DJ, Lichtenstein RL, Coming AD,
Brody H. Aninrds of. Michigan physicians and rhe public toward lega.lizing

physicim-sisral suicide and volunnry eutlranxie N ttglJ Med. 1996'334:303-9.

13. Emanwl EJ, Fairclough DL, Dmiels ER, Clarridge BR. Euthalxia urd

physician-assisted suicide: artinrdE; and *periences of oncology patients, oncolo'

gists, and the public. Lncet. 1996t347: 1 805- 10.

14. Mcier DE, Emmons CA, Wallenstein S' Quill T, Morrison RS, Cmsel CK
A national suney of physiciu-assisted suicide md euthaniuia in the Uuited

Stata. N Engl J Med. 1998;338:l 193-201.

15. $folfeJ, Fairclough DL, Clarridge B, Daniels E, Emanuel EJ' Subility of
attirudes regrding phy'sician-assisted suicide and euthanria among oncology pa-

tients, physiciar, and the general public. J Clin Oncol. lr)99:17:1274-9.

16. Chin AE, Hedberg K, Higginmn GK, Fleming f)V. legalizcd physician-

assisted suicide in C)regon-the 6rst year's experience. N Engl J Med. 1999;340:

577 -8t.

17. Comparion in []yingu. Vahington (850 F. Suppl 1454. 1994).

18. Brock DW, Voluntary acdve eurhmcia. I"lastings Cent Rep.1992;17:10-22.

19. The Amerim Ceriatric Sociery. Brief ro the Suprcrne Coun: brief fbr arnicus

curiae.

20. Emmuel EJ, Emmuel l,L.'l-he promise of a good death. l,anct. 1998;351

(Suppl 2):Sl12l-29.

And yet uncle in his old age was probably not unhappy. He had one hobby of
never-failing interest, and that was his diseases. He suffered, by his own account,

from every disease in the medical dictionary, and was never weary of talking about

them. Indeed, it seemed to Gordon that none of the people in his uncle's

boarding-house-he had been there occasionally-ever did talk about anything

except their diseases. All over the darkish drawing-room, ageing, discoloured people

sat about in couples, discussing symptoms. Their conversation was like the dripping

of stalactite to stalagmite. Drip, drip. "How is your lumbago?" says stalactite to

stalagmite. "lfind my Kruschen Salts are doing me good," says stalagmite to

stalactite. Drip, drip, drip.

George Orwell
Keep the Aspidista Flying
San Diego; Harcourt Brace; 1936:59
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The Rule of Double Effect

Cleanng Up the Double Talk

ECENTLY, the rule of
double effect, which
has a long history in
ethics, especially
medical ethics, has

r'olne under serious criticism in the
rrrcdical literature.I,2 Because of its
Itttmense practical importance in the
lrrre of dying patients, any attack on
tlr is rule must be taken seriously. In
lltis arti.cle, therefore, *e presettt a

'rystemafic rejoinder to whatwe take
lrr be serious misunderstandings of
llrt: nature and use of this rule.

A clear understanding of the
lllr)per use of the rule of double ef-
lrct is essential if health care profes-

"hrnals 
are to maintain their opposi-

t lur to euthanasia and assisted zuicide
ittul yet provide adequate pain relief
trr tlying patiens. Many Americans,
Itrr:luding health care professionals,
nnr fearful of unwittingly parricipat-
Ittg in euthanasia if a patient's death
lr lrastened, however unintention-
nlly, as a side effect of attempB to re-
llrvc pain and suffering. For such in-
rllvlduals, the rule of double effect
lrtrrvides moral reassurance and thus
r'ilr'ourages optimal care of the dy-
Ittg. This is why the rule figures
;uominently in the opinions of the
r\ttrrrrican Medical Association.3J

NATURE AND CONTENT
0F THE RULE OF DOUBLE

EFFECT

Alt lurugh variously formulated, the
Itrtlltional rule of double efiectspeci-
f lr,:r t hat an action with 2 possible ef-
h.r'ls, one good and one bad, is mor-
rrlly lrcrmitted if the aclion: (I) is not
lr ltsclf immoral, (2) is undertaken
lltly with the intention of achieving
lltr, lxrssible good effect, without in-
tr,ttrling the possible bad effect even
tltltrgh it may be foreseen, (3) does

notbring about the possible good ef-
fect by means of the possible bad ef-
fect, and (4) is undertaken for a pro-
portionately grave reason.a-8 This
moral rule has wide application, but
has played a particularly imporrant
role in the care of the dying, allow-
ing those who are morally opposed
to euthanasia and assisted suicide to
provide adequate pain relief with-
out violating traditional medical mo-
rality or their consciences.

Treating dying patients in parn
with appropriate doses of morphine
is generally done in a marrrer that mt-
isies the criteria for double effect. The
use of morphine (1) isnotinitself im-
moral; (2) it is undertaken only with
the intention of relieving pain, not of
causing death through respiratory de-
pression; (3) morphine does not re-
lieve pain only if it fint kills the pa-
rient; and (,1) the relief of pain is a
proportionately grave reason for aC-

cepting the risk of hastening death.
Some physiciaru, who are opposed to
euthanasia and assisted suicide, might
avoidgiving opioid analgesics to dy-
ing patients out of fear of hastening
death and committing euthanasia.
Accordingto therule of double effect,
however, the appropriate and com-
passionate use of morphine is mor-
ally permissible even for those who
are morally opposed to euthanasia
and assisted suicide. This rule al-
lows physicians opposed to euthana-
sia and assisted suicide to treat pain
adequately in these situations with a
clear conscience.

THE UNDERIYING ISSUE

If one believes that euthanasia and
assisted suicide are sornetimes mor-
ally permissible, then the rule of
double effect has no role to play in
the care of dying patients. If it is not
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wrong to intend that a patienr die by
way of onel clinical act, then there
is no need to bother with the rule of
double effect. However, millions of
American health care professionals
and patients are morally opposed to
euthanasia and assisted suicide. For
such individuals, we argue, the rule
of double effect is perfectly coher-
ent and of great clinical impor-
tance.

LOGICAL INCONSISTENCIES
WITH POTENTIALLY

DELETERIOUS EFFECTS
ON PATIENT CARE

Undermining the rule of double ef-
fect has the potential to affect the
care of the dying adversely, since
most physicians report thar they are
personally reluctant to perform eu:
thanasia or assisted suicide even if
it is legalized.e-t2 Some of the critics
of double effectseem to want things
both ways. They acknowledge that
"the rule of double effect may be use-
ful as a way of justifying adequare
pain relief and other palliative mea-
sures for dyingpatients."r Butat the
same time, they argue that this moral
rule is not credible.

The rule of double effect is ei-
ther valid or invalid. It cannot be
both. If the rule of double effect
is, in fact, logically and morally valid;
then the most helpful policy for
patients would be to educate phy-
sicians about its proper applica-
tion. Those who already approve of
euthanasia and assisted suicide can-
not logically be opposed to giving
drugs in a mhnner consistent with
the rule of double effect. Theymight,
in addition, want to give lethal doses
or administer other lethal treat-
ments, but they cannot be opposed
to relieving pain. By educating phy-



sicians about the rule of double ef-
fect, more patient"s will receive ad-
equate pain control from physicians
who are opposed to euthanasia and
assisted suicide and might other-
wise be reluctant to provide such
treatment.

On the other hand, if one be-
lieves that the rule of double effect
is somehowincoherent, how can one
argue that physicians who are op-
posed to euthanasia or assisted sui-
cide should use it in the care of pa-
tients? If this rule really makes no
sense, then it follows logically that
those physicians who are conscien-
tiously opposed to €uthanasia and
assisted suicide should not pre-
scribe opioid analgesics for the dy-
ing. They would have no choice but
to refrain from using these drugs, be-
cause without the rule of double ef-
fect, they would be forced te con-
sider all actions that risk hastening
the death of the patient to be eutha-
nasia. And this would be a horrify-
ing consequencg for patients.

lf, however, as we argue later,
the rule of double effect is valid, then
those opposed to euthanasia and as-
sisted suicide can feel morally reas-
sured when using appropriate doses
ofopioid analgesics in the care ofdy-
ing patients.

MISCONSTRUING
DOUBLE EFFECT

Critics misconstrue this moral rule
when they suggest that it is simply
a rule that enables one to decide
whether one potentially harmful ac-
tion is preferable to another.r'2 This
is not tme. The rule of double ef-
fect is not simply an instrument of
consequentialist reasoning, ie, de-
termining the moral status of an ac-
tion on the basis of net utility. One
does notbegin double effect reason-
ing by first examining the conse-
quences of a proposed action and
then deciding whether the net con-
sequences are such that there might
be a good reason to override some
prima facie prohibition against the
action. Rather. one sets out to do a

morally good action, taking full ac-
count of the foreseeable conse-
quences. If the action conforms to
the conditions of the rule of double
effect, one may proceed even un-
der circumstances inwhich that ac-

tion might have dangerous side ef-
fects. This is a different idea from the
notion that one simply picks the
lesser of 2 evils.

DOUBLE EFFECT
AND ASSISTED SUICIDE

The critics have created a straw man
when they suggest that if the rule of
double effect were true, then phy-
sician-assisted suicide should be per-
mitted by its adherents.r They pro-
vide no citation of such an argument
by anyone who subscribes to the rule
of double effect.

They also make a category mis-
take by applying this rule to the situ-
ation of assisted suicide. The rule of
double effect is only I moral rule
among many. lt is only designed to
cover cerlain kinds of actions, while
other rules cover other kinds of ac-

tisns. According to the standard ac-
count, the rule does not apply to
situations in which the effects un-
der consideration involve the inten-
tions of intervening agents. The rule
ofdouble effect can only be applied
to situations in which the possible
good and bad effects follow di-
rectly on an agent's actions.I3 For ex-
ample, Quill et alr claim that the phy-
sician writing a lethal prescription
might only intend to "reassure the
patient by providing a potential es-

cape from suffering that the physi-
cian hopes or expects will not be
used." Assisted suicide, however, re-
quires that a patient form an inten-
tion to bring about the bad effect that
the physician is allegedly claiming
to intend to avoid, ie, suicide. The
suicidal death of the patient does not
follow directly from the writing of
the prescription, but from the pa-
tient's intentional use of that pre-
scription. Therefore, the rule of
double effect does not apply.

Presuming, as proponents of
the rule of double effect do, that eu-
thanasia and suicide are morally
wrong, the moral question lor the
physician in cases of assisted sui-
cide is whether the physician s as-

sistance in the suicide is morally ac-

ceptable. Therefore, the proper
rnoral category for such physicians
is not double effect but coopera-
tion (ie, whether the physician is an
accomplice and therefore rnorally
culpable).ra'I5 The patient is asking
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for the physician's assistance in pro
viding "a possible way out." Tltr'
physician writes the lethal prescrilt
tion knowing that the patient has rrl

ready formed a provisional comnril
ment to the possibility of takinp,
these drugs. Without the physt
cian's cooperation, this possible irt
tent could not be carried out in tllr
way the patient intends it. If the phy.

sician is morally opposed to euthlt
nasia and suicide, the physician har
thus cooperated in the death if thr'
patient goes on to commit suicide,

Double effect would apply herc

only if the patient expressed no in"
tention either to commit, suicide or
to have a lethal dose available Just
in case." A physician might write rr

prescription for an opioid analgc"
sic tg treat pain, and the patienl
might surreptitiously stockpile thr'
pills and take them in a suicide al"

tempt. This is always a possibility
with any drug that is used clini"
cally, whether it is an opioid anal"
gesic or digitalis. lf one recognizes
that this is a possibility, but has no

indication that this is the patient's
intention, one is not an accomplicc
in the suicide. However, if the pa"

tient clearly signals such a possiblc
intention, one is an accomplice if thc
patient commits suicide.

To illustrate this, consider
someone who is asked to giye a stick
of dynamite to a distraught em"
ployee who has recently been fired
and is expressing a vague wish to
blow up his place of former employ-
ment. It is hardly plausible in suclt
a situation to invoke the rule ol'
double effect and say that one woulcl
only be intending to ease the em-
ployee's anxiety by giving him thc
dynamite. It is true, he might or
might not blow up the building. But
if the employee does blow up thc
building, one is a moral accom-
plice because one has supplied thtr -
means, knowing of the former em"
ployee's possible intention. The samc

is true of assisted suicide. If onc
knowingly supplies the means, onc
is an accomplice.

Furthermore, suppose one were
to try to stretch the rule of doublc
effect to.cover the situation of as-

sisted suicide, Even so, the rule of
double effect would prohibit this ac-

tion, provided one were morally op-
posed to suicide in the first place. To
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try to make assisted suicide fit un-
der the rule of double effect, one
would need to make the claim that
one was giving pills without intend-
lng the pdtient's possible suicide.
However, the third condition of the
rule of double effect requires that the
possible bad effect not be the means
of producing the possible good ef-
[ect. In this case, what one would be
claiming not to intend, the possibil-
Ity that the patient might actually
take the overdose and die, is, in fact,
the very means by which the pa-
tient is reassured. Therefore, the rule
of double effectwould notjustify as-
sisted suicide.

DOUBLE TALKABOUT
TERMINAL SEDATION

Terminal sedation, in which dying
patiens may be given doses of drugs
to treat specific symptoms, but sub-
$equently lapse into coma and die,
ls an extraordinarily rare event in the
hands oferperts in hospice and pal-
liative care.r5'Good palliative care
physicians aim at maximizing symp-
tom control and function at the same
time. Under the rule of double ef-
I'cct, however, they sometimes can
nccept sedation to the point of un-
consciousness as a side effect of a
specific treatment aimed at a spe-
cific symptom. That is, they accept
sedation that may happen ro be ter-
tninal. They do not sedate as part of
tt plan to terminate, However, some
ttuthors2'I6 are now erronei:usly sug-
gesting an extension of the mean-
Ing and scope of this practice to in-
clude the practice of certain forms
o[ euthanasia under the legal cover
of what has traditionally been per-
mitted as double effect,

To use the rule of double effect
properly, one must be careful to
specify the effects one is aiming at,
nnd be reasonably sure that the pro-
posed intervention can possibly
nchieve this effect. "Relief of suffer-
Ing" is far too broad an effect to have
practical clinical meaning. Good cli-
nicians use specific drugs to treat spe-
cific symptoms, and under the rule
of double effect, can, at times, accept
I he possibiliry ofloss ofpatient con-
sciousness as a side effect of treating
lhese syrnptoms. For example, con,
sider a patientwho is days awayfrom
tleath, already beginning to experi-

ence diminished consciousness as a

consequence of the natural progres-
sion of her disease, in extreme pain,
and asking for relief. Under the rule
ofdouble effect, it is perfectly appro-
priate to treat the patient's pain with
an opioid analgesic, recognizing that
the patient may subsequently lose
consciousness as an unintended side
effect, consequently not eat, and die
sooner.

This is a different case from a
pati€nt with early Alzheimer dis-
ease who is suffering because of fear
of what the future might bring, ask-
ing for help in hastening death. In
sedating such a patient to the point
of unconsciousness, the intention is
to hasten death. This would there-
fore not be permitted under the rule
of double effect and ought not be
permitted on that basis under law so
long as euthanasia remains illegal.

Or consider an elderly patient
withoutpain but with severely lim-
ited mobility because of inoperable
degenerative arthritis, who may be
experiencing a kind of existential
angst, or what the Dutch eu-
thaniss call "tiredness of life."r7 The
only way that a barbiturate could re-
lieve the symptoms'of tiredness of
life would be by causing the uncon-
sciousness and death of the pa-
tient. But this violates the rule of
double effect, since the allegedly un-
intended possible bad effect (uncon-
sciousness and dea&) is the means
of achieving the possible good effect
(relief from tiredness of life). There-
[ore, this sort of "terminal seda-
tion" is simply a form of active
euthanasia and would not be per-
mitted under double effect.

However, consider the sort of
case in which a parient with metastatic
cancer has been treated for many
months with opioid analgesics and
has developed myoclonus as a side ef-
fect ofthese drugs. Suppose the pa-
tient has been treated with benzodi-
azepines for the myoclonus, but the
myoclonus persists. Suppose the pa-
tient has also been treated with ad-
juvant tricyclic antidepressants, a
nerve block, and biofeedback and the
pain is still not relieved. Under such
extraordinary circumstances, one
could consider the use of barbiturates
asaway to suppress the myoclonus
and bring the patient relief from anxi-
ety that may be exacerbating the pain.
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fu long as thesewere one's intentions,
and one were only to use as muchbar-
biturate as was necessary to suppress
these symptoms, having established
with the patient thatuncoruciousness
might result as an unintended side ef-
fect, one could proceed with such
measures under therule ofdouble ef-
fect. This should be a measure of last
resort, but one that might, in ex-
tremely rare circumstances and in
careful hands, be necessary. This is
the sort of case of terminal sedation
that has traditionally been permiued
but rarelyperformed under the rule
of double effect.

Thus, some kinds of terminal
sedation are permitted under the rule
of double effect, and some are not.
In those kinds that are permirted, se-
dation is an unintended but foie-
seen side effect. In those kinds that
are not permitted, the intended pur-
pose of the sedation is the termina-
tion of the patient's symptoms by
means of the termination of the pa-
tient's existence.

WITHDRAWING
LIFE-SUSTAINING

TREATMENT IS NOT
AN APPLICATION

OF DOUBLE EFFECT

A further mistake is the suggestion
that the withdrawaf of life-
sustaining treatments id tradition-
ally justified by the rule of double
effect.t Once again, this is a inisap-
plication of the rule of double ef-
fect, albeit one that has been per-
petuated in the literature.18 Once
more, it pays to understand that the
rule of double effect is but one rule
among many. Traditionally, the re-
fusal of life-susuining treatnnents has
beenjustified under the rule that one
is permitted to withdraw life-
sustaining treatments in circum-
stances in which their useis
considered "extraordinary" or "dis-
proportiouate.Dle'20 Like the rule of
double effect, the ordinary vs ex-
traordinary distinction requires a
proportionately grave reason, but it
is a distingt moral rule.2r Morally
cautious p'atients or health care pro-
fession4ls who do not support eu-
thanasia or assisted suicide have
been permitted to withhold and
withdraw life-sustaining treat-
ments that are futile or dispropor-



tionately burdensome under Ro-
man Catholic moral theolog;r since
at least the l500s,re years before the
rule of double effect had ever been
explicitly formulatedin the moral lit-
erature.u Under this rule, one is per-
mitted to refuse life-zustaining treat-
ments that are of no benefit or are
disproportionately burdensome. It is
a rule for refusing treatment, not a

rule to guide active treatment. '

There is no need to invoke the
rule of double effect in withdraw-
ing life-susuining treatments. One
need only invoke the dictum that
there is no moral obligation to use
futile or excessively burdensome
treatments,

THE DISAMBIGUATION
OF CLINICAL INTENTIONS

Quill23 has argued forcefully that
clinical intentions are inherendy am-
biguous, and cannot be used to
evaluate the morality of clinical ac-
tions. This is a4 extremely problem-
atic position, reiterated in the re-
cent attacks on the rule of double
effect.l'2 Common sense and the law
place important weight on inten-
tions in evaluating the morality of
human actions, and properly so. ln-
tentions are vital to our understand-
lng of virtuous actions, and in ex-
plicating what it means sincerely to
act with respect for another's dig-
niry.5 Careful distinctions are also
drawn, fbr instance, between man-
slaughter, murder in the first de-
gree, and so forth, purely on theba-
sis of judgments about human
intentions. What is done with "mal-
ice aforethoughf is deemed far more
troubling morally than what is done
unintentionally.

The morality of everyday clini-
cal practice depends heavily on the
concept of intention, and clini-
cians have an unarticulated, intui
tive grasp of the rule of double ef-
fect in almost all their therapeutic
interventions. This is because the
whole notion of a side effect is to-
ullydependenton therule of double
effect and the concept of inten-
tion.2a For instance, when physi-
cians treat streptococcal pharrngi-
tis with penicillin, they foresee the
possibility that the patient might de-
velop an anaphylactic reaction and
die. But they only intend to kill the

bacteria, not to kill the patient, The
death of the patient is not the cause

of the death of the bacteria, and the
rarity of anaphylaxis and the harm
of not treating makes the risk Pro-
portionate and worth taking. Even
so simple an actien as prescribing
penicillin already presumes some-
thing about intention and is actu-
ally an application of the rule of
double effect. This is the case with
any powerful drug.

At times, of course, it can be dif-
ficult to judge human intentioru. But
as SamuelJohnson once said, "The
fact of twilight does not mean there
is no difference between night and
day.nz: If a clinician gives I0 rng of
morphine intravenously over 5 min-
utes to a nonopioid-tolerant Pa-
tient with significant pain, this ac-
tion is consistent with an intention
to relieve pain and not to kill the pa-
tient. But if a clinician were to give
5000 mg of morphine intrave-
nously over 15 seconds to a non-
opioid-tolerant patient to relieve the
patient's "suffering," knowledge-
able clinicianswould have no doubt
about that clinician's intentions. This
difference is as clear as the differ-
ence between night and day.26

Contrary to the contentions of
the critics, a great deal of contem-
porary work in the philosophy ofac-
iion shows how intentions differ
from beliefs and desires and suP-
ports the importance of distinguish-
ing between the foreseen and the in-
tended.27'3r Space requirements
prohibita full discussion of this mat-
ter herein. The application of this in-
tention theory to bioethical dis-
course is only just beginning.32

LAW DOES NOT SETTLE
THE MORAI QUESTTON

Legal argurnents do not settle moral
questions. It is a truism to state that
all that is legal is not moral, and that
all that is moral is not necessarily le-
gal. Therefore, legal opinions about
assisted suicide or euthanasia re-
ally only have moral weight to the
extent that they are morally persua-
sive. The legal arguments of the crit-
ics do not address the moral issues.

The recent US Supreme Court
decision regarding assisted suicide
invoked double effect reason-
ing.$'r+ An interesting legal argu-

ment has been offered that this might
lay the groundwork for establish-
ing a constitutional right to ad.
equate pairr relief for the dying.35 But

the justices made no rnoral argu-
ments for accepting the rule of
double effect, and the recent discus'
sions of the court's decision in the

medical literature do not attempt to
find such a moral argument. Fur-
thermore, the fact that critics of pro-
hibitions on assisted suicide and eu-

thanasia point out that physicians
accused of assisted suicide are of.
ten acquitted is not an argumenl
against the logical and moral valid.
ity of the rule of double effect Judges
and juries and legislators may make
decisions within the bounds of law
and yet make morally incorrect judg-
ments.

RELIGION, MORALITY,
AND SOCIETY

Quill et al suggest that among the

"shortcomings," of the rule of double
effect as a guideline for medical mo-
rality in a pluralistic society is the fact

that "the rule originated in the con-
text of a particular religious tradi-
tion." This is a very odd position.
Should the commonly held posi
don that stealing is morally wtong
be rejected simply because it can b'e

found (Exodus 20:15) irl the com'
mandments of a partichlar reli-
gious tradition? The religious ori'
gins of a moral principle or rule
should not preclude its discussion
in civil society. Nor should the con-
gruence between a moral argu-
ment's conclusions and the teach'
ings of a religion undermine the
validity of the argument. An exhor-
tation to exclude such rules and
principles in the name of tolerance
seems itself highly intolerant.

There is nothing about the rule
of double effect that is inherently re.
ligious. The fact that it was devel-
oped by theologians does not viti-
ate the fact that it might be morally
true. Nothing about the rule Pre'
sumes any knowledge of scripture or
the teachings of any religion. All that
is required is a beliefthat certain ac-

tions are absolutely morally prohib-
ited, or, more controversially, at least

a beliefthat consequences are not the

sole determinants of the morality of
an action.36 Many clinicians be-
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origins in a particular religious tra_
dition, the rule of double Iffect has
bee-n widely discussed and de_
tended in the philosophical litera_
ture apart from its origins.b3e Its ap
plications are far wider than
medir"ine. For instance, it is the ba_
sis of the distinction berween ter_
ror bombing and shategic bomb_
lng tn Just-war theory,7'25'27'1o The
argument that it should be rejected
out of hand simply because it oriei_
nated with a plrticular religious r[_
dition is completely unwarranted.

ever reasons, that euthanasia and as-
sisted suicide are always morallv
yrorg: even if requested by a pi_
tient, then the ruleof doubli effect
can be used sensibly and coher_
ently to examine important cases in
the practice of medicine, particu_
larly the care of the dying.

The US Supreme-Coirrt has re_
cently decided that there is no con_
stitutionally guaranteed legal right

PATIENTAUTONOMY: A
MOML ABSOLUTE?

While we agree with the critics that
autonomy hol.ts an important place
ln Western medical ethics and law,
we fail ro see how this justifies the
conclusion that the patient's autono_
mous preterence for death is more
lundamental than whether the phy_
sician intends to cause death.f,,
These authors36 simply assume that
there can be no moral absolutes,

ll:.h ut a prohibition on the direci
nurng-ot parients byphysicians. This
Degs the central moral question in
the debate over assisted suicide. Wq
on th,: other hand, are making a
more limited claim, and making our
asslmpSons_ explicit. We are only ar_
guing that if one believes, for wirat-

'lleve, for a variety of reasons, some
feligious and some not, thar eutha_
Itasia and assisted suicide are al_
ways morally wrong. Such clini-
ctans need a rule of double effect.

. 
A logically rigorous argument

Iacy of the ad hominem argu-
ment-to claim to discredit*an
lrgument because of who states it.

Moreover, while it has had its

tgainst the rule of doubli effecr
would dealwith the rule on its own
3erms. To raise the question of the
origin of the rule as a reason to dis_
credit it is- a form of the logical fal_

to actions that cause death,33,3a but
the moral question remains the cen-
tral one that must be debated. Cer_
tainly,_no one has yet seriously ar_
gued rhat physicians have a nioral
obligation to provide assistance with
suicide or euthanasia on demand
even if they conscientiously object
to these pracrices. fhis wolld vio-
late the auronomy of the clinicians.

, . 
\At$:rpuceconsiderarionspre_

clude a full discussion, multiple ar_
guments about the narure 

'of 
th.

practice of medicine,ar the value of
preserving life,az and concerns about
the slippery slope consequences of
legalulng eurhanasia and assisted
suicidea3 have been made to argue
against allowing patients the iu_
pTomy_to demand these pracrices.
OF:f* have argued thai assisted
surcrde can never itself truly be au_
tonomous. The central moral issue
in the debate about euthanasia and
assisted suicide is whether these are
good arguments.

- - As the critics point our, the rule
ol double effect is only morally im_
portant if euthanasia and assisted
suicide are considered immoral. An
attack on the rule of double effect
therefore only makes sense when
viewed as part of a straregy to pro_
mote rhe legalization of pfrysician_
assisted killil€ by undermining phy_
slctans'contidence in a commonly
accepted moral rule that depends on
the presumption that kiliing pa_
tients is morally wrong. But if tfie ar_
guments against double effect are
themselves inadequate, mistaken, or
confused, ther one must face
squarely the real question atstake_
whether patient iutonomy is such
a moral absolute that countervail_
ing considerarions will not stand.

CQNCLUSIONS

The rule of double effect has tradi_
tionally played an important role in
medical ethics. lt is the philosonhi_
cal underpinning for the critically
rmportant concept of a side effeci.
The rule of double effect needs to be
accurately understood and care_
fully specified, so that clinicians op_
posed to euthanasia and assisted sui
cide can understand that they might
conscientiously-use potent drugJto
treat terminally ill parients undeicir_
cumstances in which hastening the

death of the patient can be consid_
ered a morally permissible side ef_
lect. Recent attacks on this moral
rule therefore do the medicomorai
community a disservice, since these
anack have been fraught wirh mis_
interpretations, misapplications,
nasty generalizations, and logical fal-
lacies.

. It goes without saying that
*o.:: *hg accept rhe mor;l p;rm;_
sibility of euthanasia and assisted
suicide have no need for a rule of
double effect. For them, hasteninj
the padent's death is not a "bad" ef]
fect to be avoided. But for mo"t phv_
sicians, who report that they pei_
sonally would not p.rfor*
euthanasia, the rule is important. It
allows them to tt"ut,pe.ifi" symp_
toms of dying patients even at the
risk.of hastening death while pre_
s.erving their conscientious objec_
tion to euthanasia. The importa-nce
of the rule of double effect needs to
beunderscored at a time when the
public-is. clainoring fo, id;;;;;
care or the dying and the US Su_
preme Court has declared that there
is no constitutional right to as_
sistedsuicide. Recent attaiks on this
rule are therefore not only to be
faulted as ill-conceived, buf ako as
ill-timed. For the benefit of pa_
lients, we hope that this erticle ad-
dresses these objecdons lo the rule
of double effect and that clinicians
will undersrand and apply that rule
properly.
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llackgroand In 1991 a new procedure for report-

Ittg physician-assisted deaths was introduced in the
Nstherlands that led to a tripling in the number of re-
Irorted cases. ln 1995, as part of an evaluation of this
llrocedure, a nationwide study of euthanasia and
r)ther medical practices concerning the end of life
lvas begun that was identical to a study conducted
Irr 1990.
h{etbods We conducted two studies, the first in-

Volving intervlews with 405 physicians (general prac-
lltloners, nursing home physicians, and clinical spe-
llolists) and the second involving questionnaires
nrailed to the physicians attending 6060 deaths that
Wsre identified from death certificates. The response
tfltes were 89 percent and77 percent, respectively.
llesalts Among the deaths studied, 2.3 percent of

lltose in the interview study and 2,4 percent of those
In the dedth-certificate study were estimated to have
to8ulted from euthanasia, and 0.4 percent and 0.2
p0rcgnt, respectively, res ulted f ro m physicia n-assist-
rd suicide. ln 0.7 percent of cases, life was ended
wlthout the explicit, concurrent request of the pa-
llont. Pain and symptoms were alleviated with doses
tlf opioids that may have shortened life in 14.7 to
18.1 percent of cases, and decisions to withhold or
Wlthdraw life-prolonging treatment were made in
i10,2 percent. Euthanasia seems to have increased in
Ittcidence since 1990, and the ending of life without
lho patient's explicit request seems to have decreased
tllghtly. For each type of medical decision except
lhose in which life-prolonging treatment was with-
ftold or withdrawn, cancer was the most frequently
llpgrled diagnosis.
(hnclusions Since the notification procedure was

ftttroduced, end-of-life decision making in the Neth-
{flands has changed only slightly, in an anticipated
tllrsction. Close monitoring of such decisions is pos-
rlllle, and we found no signs of an unacceptable in-
ltoase in the number of decisions or of less careful
rlocision making. (N EnglJ Med 1996;335:1699-705.)
O1096, Massachusetts Medical Sociely.

Sp""irl JR,enronfc frotn fh. Ne6tn*ulo*de

EUTHANASTA, PHYSTCTAN-ASSTSTBD SUTCTDB, AND QTHBR MEDTCAL
PRACTICBS INVOLVING TI{E END OF LIFB IN THE NETHERIANDS, T99O-I995

Plul J. vAN DER MAAs, M.D., Px.D., GEgnn vAN DER WnL, M.D., Px.D., lltruKn HAVeRren, M.Sc.,
Cmnlteru L.M. oe GRnaFF, M.A., Joxrrr G.C. Krsren, M.A., Bneoe D. OrwurrerA-PHtlrpsEN, M.Sc.,

Acrues vlru oen Heroe, M,D., PH.D., Jacougt-true M. Bosrue, M.D., LL.M., arup Dtcr L. Wttuus, M.D., Ptt.D.

N the Netherlands, euthanasia and physician-
assisted suicide have been practiced with in-
creasing openness, dthough technically they
remain illegal. In 1990-199I a nationwide

study of euthanasia and other medical practiccs re-
lated to the ending of life was conducted, commis-
sioned by a governmental committee chaired by
Professor ]an Remmelink, the attorney general of
the Dutch Supreme Court.I'z The study attracted a

great deal of attention, pardy bechuse it gave the
first complete overview of medical decisions con-
cerning the end of life in a single country.

At about the same time, a new procedure for re-
porting cases of euthanasia and physician-assisted
suicide was introduced.33 Probably as a result, the
number of reported cases of euthanasia increased,
from 486 in 1990 to 1466 in 1995. In 1995-1996
we conducted a second nationwide study, almost
identical to the first, in an evaluation of the'nc$ pro-
cedure that was commissioned by the ministers of
health and justice. The purpose of the 1995 study
was to make reliable estimates of the incidence of
euthanasia and other medical practices pcrtaining to
the end of life; to describe the patients, physicians,
and circumstances involved; and to cvaluate changes
in these practices between 1990 and 1995. We con.:
ducted two scparate studies, one based on interviews
with a stratified samplc of 405 physicians and the
other based on responses to mailed questionnaires
about a sample of 6060 deaths.

MBTHODS'
The Interview Study

Wc interviewed a stratificd random sample of 405 physicians
that incfudcd L24 geperal practitioncrs, 74 nursing homc physi-
ciang and 207 physicians in fivc specialties (cardiology, surgcry
intcmal medicine, pulmonology, and nctrology). Such physicians
aacnd 87 pcrcent of all deaths in thc Netherlands occurring in
hospitals (whcre about 40 pcrccnt ofdeaths occur) and almost all

From the Departmcnt of Public Health; Erasmus University Rotterdam,
Rottcrdarn (PJ-M., A,H.), the Institutc for Rcscarch in Extramural Mcdi-
cinc, Vrijc Univcrsitcit Amsterdam, Amrtcrdam (G.W-, I.H., B.D.O,-P,
I,M.B., D.L.W); and Satistics Nctherlan&, Voorburg (C.L.M.G.,
J.G.C,K) - all in thc Ncthcrlands. Addrcss reprint requests to Dr. vu dcr
Maas at thc Department of Public Hcalth, Erasmus University Rottcrdam,
PO. Box 1738, 3000 D\ Roacrdam, thc Ncthcrlands.
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dcaths outsidc the hospital. To be selccted for thc study, thc phy-
sicians interviewed had to have been practicing in their rcgistercd
spccialtics since |anuary I, 1994, and to have worked at thc samc

institution since then. So that thc desired number of 4I0 inter-
views could be conducted, 559 physicians wcre sampled. Eighty-
thrce did not mcct the criteria for selection, and 2I others had

chronic illnesses or could not be located. Fifty physicians ( I I pcr-
cent ofthosc who met the selcction criteria) dcclincd to takc Part
in the study.

Thc interviews werc conducted from Ngvembcr 1995 through
Fcbruary 1996 by about 30 cxperienced physicians. All rhc inter-
viewers were uained intcnsivcly for thc study. The questionnaire
uscd to guide thc intcrview ran to about 120 pages, and the in-
tervicws lasted 2rh hours on average.

To cxuapolate our findings to all deaths in the Ncthcrlands, we

cdculated weights bascd on thc proportions ofphysicians ofthe
various typcs who werc rcpresented in the samplc. Our estimates
of incidencc wcre correctcd for the 13 percent of in-hospital
deaths thac werc attended by ctinicians in spccialties othcr than
the 6vc samplcd, on thc assumption that among thesc remaining
deaths the various types of mcdical decisions relrted to the end
oflife wcrc as frequent as in the deaths studicd'

The Death-Certif icate Study

The causes of death for all inhabitants of the Nethcrlands are

reportcd to Statistics Netherlands. Patients arc not mentioned by

namc on the carisc-of"death forms, but thc names of the rcport-
ing physicians arc givcn. The medical ofFcer in charge of the
causl-of-dcath statistics selccted a stratificd sample containing thc
deaths occurring from August I through Dccember I, 1995'
The forms for all 43,000 dcaths in this pcriod wcre examined
by rwo physicians and assigncd to one of five strata, denoted
0 through 4. Whcn the cause of death was one in which it was

clear thit no medical decision about thc cnd of life could have

been madc (for examplg a car accident rcsulting in an instant
death), the death was asigned to stratum 0. These cases were re-

taincd in thc samplc, but no qucstionnaires werc sent to thc phy-
sicians, bccausc no furthcr information was necded in order to
detcrminc that no medical decisions about thc end of life had

bccn involved. When thc likelihood was deemed high that therc
had becn a medical dccision that may havc hastcned dcath, the
dcath was assigncd to stratum 4.

Thc final samplc contained half thc cascs in stratum 4,25 per'
cent of thc cases in stratum 3, 12.5 percent of thosc in strarum
2, and 8.3 pcrccnt af those in suata I and 0 each, A procedurc
was dcvised to ensulc that thc physicians and the dcceased per-
sons would rcmain comptetcly anonymous. All Dutch physicians

rcccived a lettcr explaining th€ purposc ofthe study and how an-

onymity would be guarantced. Qf thc 6060 qucstionnaires
muledrTT percent werc rerumed. Neerty all werc completcd care-

fully, and many containcd information in addition to that rc-
questcd.- 

The study questionnairc containcd 24 items' In classiffing the
respons€s in tcrms of thc typcs of cnd-oFlifc mcdical decisions

made, wc studied how thc rcspondents answcred four questions.

What did thc physician do (or not do)f What was his or her in-
tention in doing so) Was the physician's dccision made at the rc-
quest of the patient or aftcr discussion with the Patientl And was

the patient Compctcnt (that is, able to asscss the situation and
make a dccision about it adequately)l

Euthanasia was defined as the administration of drugs with the
explicit intcntion of ending thc paticnt's lifc, at the patient's cx'
plicit rcquest. Physician-assistcd suicide was dcfined as the pre-
icription or supplying of drugs with thc explicit intention of en-

abling the paticnt to end his or her own lifc (the administration
of lethal drugs by both thc paticnt and thc physician was consid-
cred to be euthanasia). The ending of lifc without an cxplicit rc-
quest was defined as the administadon of drugs with thc cxplicit
intention ofending the patient's life without a concurrent, explic-
it request by thc paticnt. The alleviation of pain and rymPtoms

with opioids was dcfined as thc administration of doscs latpl

"noogh 
that thcre was a probable life-shortcning effect. A tlcr'l

sion iot to treat was defincd as the withholding or withdrawrl ll
potentially lifc-prolonging trcatment.' In both studles the quesdonnaires used were almost idcntit 

'rl
to those uscd in the 1990 study. Thc study dcsigns wcre identit,rl,

although the prospectivc part of thc carlier study was not rclxttl
ed. In ihc mailed questionnaires wc avoidcd the terms euthalliuh

and physician-assisted suicidc, bccausc thcir connotations arc ltrl
varied.'Instcad, we used wording that morc closely describcd rtr

tuat medical practice, permitting us to classiry the answcrs itt lh'
categories dchncd hcrc. In thc intervicws, terms such as euthilu
sia and physician-assistcd suicide wcre used, since thc intervicwt
would be ablc to discuss mcanings and obtain more detai.lcd irr

formation about thc cases described' Thus, the two studics wur'

designed to gencrate complemcntary information, with the intcr

vieris produiing morc deiailcd background informadon and tltr'

dcath-certificati study providing a strong quantitative frameworl
Nincty-fivc perccnt confidence intcrvals wcrc calculated that ttxrl
into accounl the stratification procedure and thc probability ttl

thc various types of decisions in each stratum.s

RESULTS

lncidence Estimates

The wo studies yielded similar gstimates of inci

dence with regard to most of the Practices studicrl
(Thble l). There were 34,500 requests ficr cuthanit

sia at a later time in the course of disease, a 37 pcr

cent increase from the 1990 number. There wctc

9700 explicit requests for euthanasia or physician

assisted suicide at a particular time' a 9 percent in

crease from 1990. In the interview study 2'3 Percclrl
of all deaths resulted from euthanasia, as comparctl
with 2.4 percent in -the 

death-certificate snldy'. hl
1990 the rates were L9 and I.7 percent, respective

ly. Assisted suicide occurred in 0.4 percent of deaths

in the interview study and 0.2 Percent of deaths irt

the death-certificate study' as comPared with 0'.1

and0.2 percent, respectively, in 1990. In both 1995

studies 0.7 percent of deaths involved ending thc
patient's life without the patient's exPlicit' conctlr-
ient request. In 1990, 0.8 percent of deaths in thc

death-certificatc snrdy occurred in this way.

The estimated incidence of thc alleviation of pain

and $ymptoms with a Possible shortening of life dif:
fered in the two 1995 studies, probably because in

the interviews the question was phrased somewhat

more strictly. Thc death-certificate study offered thc
best basis for comparison with the earlier study, antl

it showed no significant change. since then' Deci'
sions to forgo ueatment occurred in2A.2 Percent ot'

cases, as compared with 17.9 Percent in 1990. Thus'
for more than 42 percent of all deaths in the Neth-
erlands, medical decisions concerning the end of lifc
seern to have been made. In abbut 2.0 Percent of all

deaths - the same figure that was rePorted in 1990

- the physicians' intentions were eithcr ambiguotts.

or inconsistent with their practices: in 1.4 Percent of'

cases, the respondents said that they had alteviated

pain and symptoms with opioids' but with the ex-

plicit intention of ending the patient's life; and in
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No. ofrcqucsts for cuthanasia or assisted
suicidc latcr in discasc

Nrt, ofcxplicit requcsts for cuthanasia
or assistcd suicidc at a panicular time

lhrtl-of-lifc practices - % of dcathsf
lJuthanasia
Plrysician-assisted suicide
l,.nding of lifc without padcnt's cxplicit rcqucst
Opioids in largc doses
l)ccision to forgo trcatmcnt
All of thcsc

lr{rERvEw StuDy

1995 1990

34,500 (31,800-37,100) 25,100 (23,400-27,000)

DEArH-CETTFEATE sTUoY

1995 1990

2.4 (2.r-2.6) 1.7 (r.4-2.r)
0.2 (0.r-0.3) 0.2 (0.r-0.3)
0.7 (0.s-0.9) 0.8 (0.6-I.r)

le.r (18.r-20.r) 18.8 (17.e-r9.9)
20.2 (19.t-zt.3) t7.9 (17.0-18.e)
42.6 (4r.3-45.9' 39.4 (38.t-40.7)

ND

ND

ND

ND97OO (8800-10,600)

2.3 (r.9*2.7)
0.4 (0.2-0.5)
0,7 (0.5*0.8)

r4.7 (r3.5-r5.7)

Y

8e00 (8200-e700)

r.9 (r.6-2.2)
0.3 (0.2-0.4)

ND
16.3 (15,3-17.4)

ND

tNumbcrs in parentheses arc 95 pcrccnt confidencc intcnrals, ND dcnotcs not dctcrmincd, bccausc the study data did not permit thesc estimates to bc
tnlculatcd.

fPcrccnragcs arc based on the total numbcr ofdeaths in thc Nctholands: 135,546 in 1995 urd 128,786 in 1990.

l).6 percent, they said that they had ended the pa-
ficnt's life wilhout the patient's explicir requcst but
Itrrd only parily intendei to do so.'

Euthanasia and Physician-Assisted $uicide

Of the physicians intervicwed, 88 percent said
tlrcy had rcceived at least one request for cuthanasia
rlr physician-assisted suicide at a later time in the
d()urse of discase, whereas 77 percent had rcceived
nt least one explicit request for a particular time.
When asked if they had ever performed euthanasia
or assisted in suicide, 53 percent confirmed that they
It'.rd donc so at some time, and 29 percent con-
lirmed that they had done so in the precedrng 24
nronths (Thble 2). Therc were large differcnces
[mong thc threc types of physicians. Among those
who said thcy had never performed euthanasia or as-
nisted in suicidc, 35 percent said they could conceivg
rtf situations in which they would be prepared to do
il). Among the remaining 12 percent, who could
not conceivc of such a situation, the majority said
that they would bc prcpared to refer patients to a
eolleague if they requested cuthanasia or assistance
Itt suicide. These proportions are almost identical to
llrose in the 1990 study.

Thble 3 contains data obtaincd in the death-cer-
lificate study on thc age, sex, and cause of death of
lltc deceased persons and the rypc of physician in-
volved. The percentage of all dcaths in each category
itt which an end-oGlife decision was made is shown.
lior instance, such a decision was made in 32 percent
olr irll deaths of persons under the age of 50. These

l)crcentages do not diffcr greatly according to age or
ncx, but they do differ according to the cause of
rlcath: in 6l percent of all deaths from cancer, rned-
icll decisions about ending the patient's life were
tttirde, as compared with 20 percent of all deaths
lirrrn cardiovascular disease. Patients who received

cuthanasia or assistance in suicide tendcd to be
young. Euthanasia rilas more common among fe-
male patients than among male patients, a finding
not consistent with the findingr in the interview study
and thc 1990 study. This was one of the rarc in-
stances in which the results of the interview study
and those ofthe death-certificate study differed. Eu-
thanasia and assisted suicide predominantly involved
patients with cancer (79 percent). In most cases a
general practitioner was involved. (In thc Nether-
lands, somewhat over 40 percent of all deathsloccur
at home.)

Ending Life without the Explicit Request of the Patient

Among the physicians interviewed, 23 percent
said that at some time they had ended a patient's life
without his or her explicit request, and 32 percent
said that they had nevcr done so but that they could
conceivc of a situation in which they would, whereas
45 percent said that thcy had never done so and
could not conceive of any situation in which they
would. Thc corresponding figurcs in the 1990 study
were27 percent, 32 pcrcent, and 4l percent, respcc-
tively.

The patients whose lives were ended without thcir
explicit request also tended to be rclatively young,
and cancer was the predominant'diagnosis (in the
interview study, 60 percent of all cascs involved can-
cer). In 57 percenf of all caseg clinical specialists
were involved. Thble 4 shows somc bf the character-
istics of the decisions made in these cases in the
death-certificate study, the drug$ administcred, and
the estimated interval by which the patient's life was
shortened. In about half of all the cascs, either thc
decision was discussed with the paticnt earlier in the
illness or the patient had exprcssed a wish for eutha-
nasia if suffering became unbearablc. In the other
cases the patient was incompetent. In 95 pcrcent of
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cases, the decision was discussed with colleagues'

nursing staff, or reladves (or usually some combina-
tion oithe three ). In 64 percent of all cases in which

life had bcen ended without the paticnt's exPlicit re-

quest, morphine was the only drug administered,

*h.t 
"s 

in 18 percent neuromuscular relaxants were

used in variouicombinations- In 33 percent of cases

life was shortencd by 24 hours at most' and in a fur-
ther 58 percent it was shorteled by at most one

week. In-the interview study the Propoftions were

similar to those in the death-certificatc study.

Further scrutiny ofthe case histories in the inter-

view study showed that decisions to end life without
the patient's request covered a wide range of situa-

tioni, with a large group of Patients having only a

few hours or days to live, whereas a small number
had a longer life expectancy but werc evidcndy sui
fering greitly with-verbal contact no longer Possi-
Ute. Ttre characteristics in Thble 4 suggest that most

of the cases in which life was ended witholrt the pa-

tient's explicit rrequcst were more similar to cases in-
volving thc use of large doses of opioi$ thaS to cas-

es of euthanasia. As compared with 1990, there was

a small decrease in the proportion of these cases'

Atleviation of Pain and Other Symptoms with Possible
Life-Shortening Effects

Eighty-four percent of all respondents had at somc

time"sought to alleviate a patient's pain and other
,y*pto-i by administering opioids in such doses

tirat the patiint's life might have been sho-rtened (in

1990, 8, perc€nt reported doing so)' In 85 percent

of all'suci cases in-the dcath-certificate study, the

ohvsician said that he or she had no intention of has-

i"ttine death, but had taken into account the prob-

abiliti or ceriainty that death would occur, whereas

in thi other I5 percent ofcases the physician at least

Dartlv intended- to hasten the patient's death' Thc

iee ana sex disuibution of the Patients in these Pases

#as similar to that of all pcrsons dying in the Neth-

erlands, but more than half the cases involved can'

cer. Decisions of this type are relatively frequcnl

in nursing homes, wherc about 16 Percent of all

deaths in-the Netherlands occur. In 64 percent ol'

cases the physician estimated that the patient's lifir

had been ihortened by less than24 hours, and in 16

percent it was shortene-d by less than one week (Th'
^Ut" +;. In 43 pcrcent of cases the decision to admin"

ister iarge doies of opioids was discussed with thc

patient ind either an explicit request was made or, il'

ihe paticnt was incompetent, there was knowledgc

of a'previous wish' In 86 percent of cases in which

opioids were administered and there was no infor-

mation about the patient's wishes, the patient was

incompetent

Decision to Forgo Treatment

Among the decisions to withhold or withdraw

lifc-prolo--neing treatment, 66 perccnt wcre madc

with the inlention of hastening death (or rather, of'

not prolonging life); in making the remaining.dggi'
sioni, the p-hyJician took into account the probabil"

ity oi the ieriainty that death would be hastened' Itt

Ib percent of cases the decision involved artificirl
respiration; in 23 percent, tube feeding.or artificill
hydration; and in:2 percent, dialysis. The forgoing,
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Other l65I

'llpe of physician
Gencralpnctitioncr 2493
Clinicalspccialist 1560
Nursing homc 929

physician
Othcr or unknonn 164

rProvisional figures for 1995 arc shown.

tkrcentagcs sholrrn in this column are pcrccntagcs ofthc numbcr ofcascs studied.

fPcrcenragcs shown in thcsc columns arc pcrccntagcs ofthc group. Bccause ofrounding, pcrccntages for cach variablc do not all total 100.

34 70 97 30 41 23
+5270573142
6423142632
2600023

of other treatments (such as medication, surgery or
admission to the hospital for diagnostic purposes)
generally affected survival less directly. The amount
of time by which life was shortened was less than24
hours in 42 percent of cases, less than one week in
28 percent, and over onc month in 8 pcrcent. Deci-
sions to forgo treatment diflered from the other
practices srudied. The patients tendcd to be older
and were more often female, and the disuibution of
the diseases involved more or less followed the pat-
tern of the causes of all deaths in the Netherlands
(Thble 3). Decisions to forgo trcatment were made
relatively often by nursing home physicians.

DISCUSSION
We believe this study presents a rcliable overview

of medical decisions about the end of life in the
Netherlands, one that includes developments since
1990. In almost all relevant respects, the interviews
and the mailed questionnaires yielded similar results.
Participation rates were high. Only Il percent of
physicians declined to be interviewed, mainly for
lack of time, and in the death-certificate study the
response rate was 77 percent. AII physicians in the
Netherlands received a letter signed by the president

of thc Royal Dutch Medical Association and the
Chief Inspector for Health Care, explaining the im-
portance ofthe study and urging them to cooPerate
if they were invited to participate. The data collected
could not be used in legal prosecution.

In the reports of the 1990 study, we foresaw an
incrcased incidence ofeuthanasia and the other prac-
tices examined, for several reasons - increascd mor-
tality rates as a consequencc of the aging of the pop-
ulation, an increase in the proportion of deaths from
cancer as a consequence ofa decrease in dcaths from
ischcmic heart diiease, the increasing availabiltty of -
life-prolonging techniques, and possib$, generation-
al and cultural changes in patients' attitudes. At the
same time, we thought it likely that the incidence of
decisions to end life without an explicit request by
the patient would decrease, because of the growing
openness with which end-oFlife decisions are dis-
cussed with oatients.l'2'6

A coherent picture emeiges from the present
study that confums these expectations. Between 1990
and 1995 there were 37 percent more requests for
physician-assisted death at a later time in the course
of a patient's disease and 9 percent more explicit re-
quests at a p€rticular time, whcreas the total number
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of deaths increased by somewhat over 5 percent.
The incidence of euthanasia increased from L.7 per-
cent to 2.4 percent in the derth-certificate study'
and from 1.9 percent to 2.3 percent in the interview
study. Although variabiliry due to samPling cannot
be ruled out as an explanation, the fact that in both
substudies almost identical increases were found
makes an artifact very unlikely. It may be surprising
that the ratc of physician-assisted suicide remained
constant and low, given the general tendency toward
patient autonomy. It must be kept in mind, howcver,
that in the Netherlands the physician's responsibility
in physician-assisted suicide is considercd to be no
different from that in euthanasia.

The frequency of cases in which life was ended
without an explicit request by the patient has de-
creased somewhat since 1990. Flere too, chance fluc-
tuation cannot be ruled out as an explanation, but
the decrease was found in both studies (the 1990 in-
terview study d.id not permit sufficiently reliable es-

timates of this variable, but the number of cases

then was certainly higher than in the 1995 study).
The proportion of deaths in which opioids were ad-

ministered with possible life-shortening effects t'c

maincd constant from 1990 to 1995, and the pnr
portion in which life-prolonging treatment wiltl

withheld or withdrawn increased somewhat. Howcv
er, there was a shift in intentions. The proportion ol'

cases in which opioids were administered partly to
hasten dcath dropped from 20 percent to 15 pu
cent. It is very likely that a number of cases countetl
in this category in 1990 would now be considerctl
cases of euthanasia. In the cases in which life-pro
longing treatment was forgonc there was also a shili
toward a more explicit intention to'hasten death.

Data from other countries on physicians' opinklns
about euthanasia and physician-assisted suicide and

their actual use of these procedures are scarce. In il

samplc of U.S. oncologists, Emanuel et al. founrl
thaf 57 percent had received a reciuest for euthanasiit
or assisted death at some timq, and that 14 percenl

had actually engagcd in those Practices.T In a samplc

of general practitioners and hospital consultants itt
the United Kingdom studied by Ward and Tatc,

these proportions were 45 percent and 14 percenl,
respectively.8 Among physicians in South Australil
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tttudied by Stevens and Hassan, the proportions w€re
E3 percent and 19 percent,e and among Danish phy-
ricians studied by Folker et al. they were 30 percent
nnd 5 percent.lo Lec et al. found that 2I percent of
Oregon physicians had received a request for physi-
cian-assisted suicide in the past year and that 7 per-
ccnt had written at least one lethal Prescription at a

patient's request.rr In Washington State 12 percent
of physicians had received requests for physician-
nssisted suicide and 4 percent had received a requcst
tbr euthanasia during the precedingyear.L2In both
cases 24 percent of requests were granted. Although
the comparability of thc srudies is limited, these fig-
urcs are consistendy lower than those wc found.

Erfe Ground or Slippery Slope?

A major issue in the debate about euthanasia is
whether some form of acceptance of euthanasia or
nssisted suicide when it is explicitly requestcd by a

gready sufiflering, terminally ill, competent. patient is

ihe first step on a slippery slope that will lead to an
unintended and undesirable incrcasc in the number
of cases of leis careful end-oFlife dccision making
nnd to the gradual social acceptance of euthanasia
perficrmed for morally unacceptablc reasons. Obvi-
ously, our data provide no conclusivc evidence in ei-
ther direction. Five years may be too short a period
in which to observe important cultural changes, and
our results may bc valid only in the context of Dutch
culture and the Dutch health care system, in which
virtually all of the population is insured for health
care costs and economic motives have not yet cn-
tcrcd thc realm of end-oFlife decision making. Ncv-
crtheless, in our view, these data do not suPport the
idea that physicians in the Netherlands are moving
tlown a slippery slope.

As in 1990, a large majority of Dutch physicians
consider euthanasia an exceptional but accepted part
of medical practice .13 The number of rcquests for it
has increased, but most of the requests are not
granted. Physician-assisted death nowadays docs not
involve patients whose illnesses arc less severe, as can
be seen from our estimates of the amount of timc
by which life was shortened. Finally, there are no
signs that the decision making has become less care-
ful. Indeed, the increased frequency of consultation
and better documentation of cases can be consid-
cred to indicate bettcr decision making.aJa The large

majority of Dutch physicians are prepared to invest
substantial time in participating in studies of this
type and to make information on this difficult area

oftheir practices public. As a rcsult, further develop-
ments in end-of-lift decision making can be moni-
tored closely.

Supportcd in pert by a gnnt from the Ministry of Hcalth, Welfart, and

Sports and thc Dutch Minisry of )usticc'
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STATEMENT ON THE USE OF CONTROLLED SUBSTANCES
IN THE TREATMENT OF INTRACTABLE PAIN

The Montana Board of Medical Examiners continues to be concerned about the use of controlled
substances by individuals who seek them for their mood-altering and addictive potential rather than
legitimate medical reasons. However, the Board is also concerned about adequate pain management.
The Board recognizes that pain from whatever cause is ofien under-treated. The Board is aware that
there are a number of factors that continue to interfere with effective pain management. These include
exaggerated fears of opioid side effects including addiction, fear of legal consequences when controlled
substances are used, low priority of proper pain management in our health care system, and the lack of
integration of current knowledge concerning pdin management into medical education and clinical
practice.

The Board seeks to assure that no Montanan requiring narcotics for pain relief is denied them because of
a physician's real or perceived fear that the Board of Medical Examiners will take disciplinary action
based solely on the use of narcotics to relieve pain. V/hile improper use of narcotics, like any improper
medical care, will continue to be a concern of the Board, the Board is aware that treatment of malignant

{"'itnd especially nonmalignant pain is a very difficult task. The Board does not want to be a hindrance to
n"- 

rhe proper use of opioid analgesics. Treatment of chronic pain is multifactoria! and certainly treatment
with modalities other than opioid analgesics should be utilized, usually before long term opioids are
prescribed. Use of new or alternative types of treatment should always be considered for intractable pain
periodically, in attempts to either cease opioid medications or reduce their use.

The proper use of opioid analgesics for chronic pain must involve certain elements, which are also
consistent with any quality medical care. The following guidelines will help assure the proper use of these
medications for chronic pain and minimize the improper use:

GUIDELINES FOR PRESCRIBING OPIOID ANALGESICS FOR CHRONIC PAIN

1. Thorouqh historv and phvsical examination. Included in the history is assessment of the etiology
of pain, physical and psychologicalfunction of the patient, substance abuse history, other treatments that
have been attempted to control the patient's level of pain, identification of underlying or co-existing
diseases or conditions and, as much as possible, statements by alltreating physicians that the patient's
pain is intractable and not controlled by other than the use of opioid analgesics.

2. Treatment plan. A thoroughly documented, written treatment plan should be established and should
include how treatment success will be evaluated, such as pain relief and improved physical or
psychologicalfunctioning. Severaltreatment modalities should be utilized in most cases and should be
done concurrently with the use of opiates. Periodic review by the physician should be accomplished to

,.'' letermine that there are no other appropriate treatment methods that would then be of additional benefiti. .o the patient.

p.O. ilOX 200513. 301 SOUTH PARK. HfLfNA MT 59620-CI513 . PHCNI i406]841-2300
rAX (406) 841-2305 ' TTD i406) 444-0532
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MONTANA FIRST IIJDICIAL DISTRICT COURT,
LEWIS AND CLARK COTINTY

I

)
I

)
)
)
)

)
)
)
)
)
)
)
)

Judge: Dorothy McCarter
Cause No. ADV 20A7-787

PLAI}ITIFFS' RESPONSES TO
STATE OF MONTANA'S FIRST

DISCOVERY REQUESTS

Plaintiffs respond to Defendant State of Montana's First Discovery Requests as follows:

INTERROGATORY NO. 1: Define "aid in dying" as it is used in the Complaint,

including the specific medication(s) and process(es) involved, any differences between the fype,

dose, and amount of medication prescribed for palliative care and i'aid in dying," the resulting
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physiological etfects, the physician's specific role, and any other objective standards that delimit

the detinition.

ANSWER; The terrn "aid in dyrng", as used in plaintiffs' complaint, refers to the rigbt of

a mentally competent, terminally ill adult patient to obtain a prescription for a lethal dose of

medication fiom a cooperating physician, which the patient may elect to self-administer to bring

about a peaceful death. It also includes the right of a patient to obtain medical information from

the physician tbr the same purpose. It is up to the doctor to determine the type and dose of
I

medication to be used- As aid in dying is practiced in Oregonijn most cases an oral dose of a

barbiturate is chosen.i The medication acts to induce unconsciousness and depress respiratory
-J

and cardiac function, thereby causing death. Palliative care can involve either the same or

different categories of medications than aid in dyrng, depending on the attending doctor's choice,

but typically involves small doses of a sedative administered over time.

INTERROGATORY NO. 2: Define "physician" as it is used in the Complaint,.

including the medical and legal qualifications of a person who would provide aid in dying, the

length of time treating the patient, and any other objective standards that delimit the definition.

ANSWER: The term "physician", as used in the complaint, means a person who holds a

tlegree as a doctor of medicine or doctor of osteopathy and who has a valid license to practice

medicine or osteopathic medicine in Montana. See 37-3-L02(7), MCA.

INTERROGATORY NO. 3: Define "mentally competent''as it is used in the

Complaint, including the specific standard of mental competency, how it will be assessed, who

will assess it, and any other objective standards that delimit the definition.

ANSWER: The term "mentally competent", as used in the complaint, means that the

P LLINTIF F S' R'SPOi/.SES TO STATE O F MONTANA',.I FIfi,Sr D/^t C O VERY RE Q UE STS Page 2



I.L

2

3

4

5

6

8

9

l0

ll
T2

tl
L4

t5

l6

T7

l8

l9

20

2l

22

23

?4

25

person understands what he or she is doing and the probable consequences of his or her acts.

Mental competence will be determined by the person's attending physician based upon the

physician's professional judgment and assessment of the relevant medical evidence.

INTERROGATORY NO.4: Define "terminally ill adult patient" as it is used in the

Complaint, including the specific class that Plaintiff Patients'purport to represent, the diseases

that may qualif for terminal illness, expected terminal prognosis, who will determine the

diagnosis and prognosis, and any other objective standards that delimit the definition.

ANSIVER: The term "terminally ill adult patient", as used in the complaint, means a

person l8 years of age or older who has an incurable or irreversible condition that, without the

administration of life-sustaining heatment, will, in the opinion of his or her attending physician,

result in death within a relatively short time. This definition is not limited to any specific set of

illnesses, conditions or diseases. The patient plaihtiffs in this case represent the class of Montana

citizens who are mentally competent, adult, terminally ill under this definition, and wish to avail

themselves of the right to aid in dyrng. Tbe patient's diagnosis and prognosis will be determined

by his or her attending physician.

INTERROGATORY NO. 5: Define "a dying process the patient finds intolerable" as it

is used in the Complaint, including any objective standards that delimit the definition.

A"r\SWER: This is a subjective determination made by the individual patient based upon

his or her medical condition and circumstances, symptoms, and personal values and beliefs.

INTERROGATORY NO. 6: Define how a patient seeking "aid in dying" "requests such

assistance" as it is described in the Complaint.

PLIINTIFFS'RESPONSES TO STATE OF MONTANA'S FTRST DTSCOI/ERY REQUESTS Page 3
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Ali$lYER: A patient seeking aid in dyrng rypically makes his or her wishes known, and

asks the attending physician for assistance of this kind, during the course of the doctor - patient

relationship. The request can be made in oral, written, or both forms. As the practice exists in

Oregon, requests are made in both oral and written tbrmats.

INTERROGATORY NO. 7: Speci$ the approximate proportion of persons in Montana

that will qualify as "terminally ill adult patients" at some time in their lives. If you are unable to

do so, specify the current number of patients treated by each physician that will qualify as

"terminally ill adult patients at some time in their lives.

ANSWER: Unknown. Plaintilfs do not know the percentage of Montanans who: a)

while they are adults as opposed to minors; b) will become patients during the course of dying, as

opposed to those who die without coming under the care of doctors; and c) will develop an

incurable or irreversible condition that results in death over a period of time, as opposed to dying

suddenly. In general, however, all Nfontanans, unless they do die suddenly, are likely to become

"terminally ill", and the great majoriry of these are likely to become patients of physicians.

INTERROGATORY NO. 8: Speciff the approximate current number of patients in

Nlontana that qualiff as "terminaliy ill adult patients." If you are unable to do so, speciff the

current number of patients treated by each physician that qualify as "terminally ill adult patients."

ANSW"ER: Unknown. See answer to lnterrogatory No. 7. Ail of the physician plaintiffs

have treated numerous individuals who qualify as "terminally ill adult patients", the number of

which varies at any point in time.

INTERROGATORY NO. 9: Speciff the approximate current number of patients in

Montana that qualiff as "terminally ill adult patients" but are incapable of receiving "aid in

PL.LINTIFFS',R.g.SPOM,'ES rO ST.ITE OF ivlONTlNA'S FIRST DISCOVERY REQUESTS Page 4
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dying" tbr reasons unrelated to mental competency.

'$S1VER: Unknown.

INTERROGATORY NO. 10: Describe any diagnosis of or therapy for each Plaintiff

Patient concerning depression or any other mental health condition that occured during his

terminal illness or otherwise relates to their mental competency to request and receive "aid in

dyrng," and identify the individual who provided tbe diagnosis or therapy.

ANS}VER:

1. Robert Baxter: none

2. StEven.Stoelb: VIr. Stoelb hars been diagnosed with depression, sifuational depression,

and stress related to his disease on various occasions during the course of his illness. The

rJiagnoses were given by Dr. Mark Schulein and other representatives of Community Health

Parhrers in Livingston, Montana. Treatment has included brief trials of anti-depressants, which

were not useful and were discontinued, and general counseling by these same providers and

Hospice employees.

INTERROGATORY NO. 11: Describe all efforts you have taken, or are aware of; to

change Montana law to allow "aid in dyrng" through the legislative, initiative, or other political

processes.

fu\SWER: Plaintiffs have not undertaken any such efforts, and are unaware of anyone

else who may have done so.

IilITERROGATORY NO. 12: Describe all known efforts to charge, threaten to charge,

investigate, or otherwise seek to enforce Mont. Code Ann. $$45-5-102, -103, or -104 against

PLIINTrFFS 'RESPON,SZ'S TO ST4TE OF MONT,INA',S FIRST DISCOVERY REQAESTS Page 5
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physicians in lv{ontana who provide "airJ in dying" to mentally competent, terminally ill patients

who request such assistance.

ANSWER: Unknown; this intbrmation is within the possession of law enforcement

otficials.

L\TERROGATORY NO, 13: Describe ail known efforts to charge, threaten to charge,

investigate or otherwise seek to enforce Mont. Code Ann. $$45-5-102, -103, or -104 against

physicians in Montana who provide palliative care without the intent to cause death, including

terminal sedation, to mentally competent, terminally ill patients who request such care.

;li\SWER: Unknown; this information is within the possession of law enforcement

officials.

INTERROGATORY NO. 14: Descrjbe all known efforts to charge, threaten to charge,

investigate, or otherwise seek to enforce Mont. Code Ann. $$45-5-105

ANS'WER: Unknown; this information is within the possession of law enforcement

officials.

INTERROGATORY NO. 15: Explain, in detail, how the specific elements of Mont.

Code Ann. g$45-5-102, -103, and -104 apply to the acts of a physician who provides aid in dying

to a mentally competent, terminally ill adult patient facing a dyLng process the patient finds

intolerable.

{\SWER: As indicated in their complaint, it is plaintiffs' beiief and contention that the

criminal homicide statutes may not be applied to a physician under such circumstances, as to do

so would violate rights guaranteed to plaintiffs, as well as other terminally ill patients treated by

zLIINTIFFS'RESPON,SE'S TO ST,4TE OF MONTAIVA'S FIRST DISCOI/ERY REQUESTS Page 6
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the plaintiff physicians, by Article [I, Sections 3, 4, 10 and t7 of the lvlontana Constitution.

Complaint,m26,27.

Plaintiffs also believe and contend that the Montana statutes relating to criminal homicide

do not reach the conduct of a physician who provides aid in dyrng for his or her patient. The

provisions that detine criminal offenses in the state reflect an intent to safeguard conduct that is

without fault from criminal prosecution; to give fair warning of the nature of the acts that are

rJeclared to constitute an otfense; and to promote justice. Section 45-l-102, MCA. The language

and fair import of the homicide statutes indicate they should not apply to a physician who, at the

express request of a patient seeking to hasten impending death in order to minimize suffering and

end life in a peaceful and dignified manner, does nothing more than provide a prescription that

the patient is then free to do with as he or she chooses'

Plaintiffs' contentions notwithstanding, however, this case is centered around the fact that

the existence of the homicide statutes, and the serious personal threat they represent depending

upon how they are interpreted and applied, deter physicians from acting as their patients and they

both believe they should. The result is the denial of the patients' and doctors' legal rigbts as

described above.

Taking the statutes at face value, a person who purposely or knowingly causes the death

of another human being commits the offense of Deliberate Homicide. Section 45-2-102, MCA.

A person who purposely or knowingly causes the death of another human being while under the

influence of exteme mental or emotional stress for which there is reasonable explanation or

excuse commits the offense of Mitigated Deliberate Homicide. Section 45-2-103, MCA- A

person who negligently causes the death of another human being commits the offense of

Negligent HomicirJe. Section 45-2-104, MCA. For purposes of the criminal homicide statutes,

conduct is deemed the cause of another's death if without the conduct the death would not have

PLAINTIFFS' RESPONSES TA STATE OF MONT,4NA'S FIRST DISCOVERY KEQUESTS Page 7
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occurred. Section 15-2-201, MCA. Given that definition, a physician who provides aid in dyrng

to a terminally ill patient who dies rs a result, under circumstances in which the patient would

not have died at that time without such assistance, may be prosecuted for homicide.

The consent of the victim to a defendant's conduct or its result is a defense to a criminal

charge in Nlontana. Section 45-2-2ll(l), MCA. Consent is deemed ineffective, however, if it is

against public policy to permit the conduct or the resulting harm, even though consented to.

Section 45-2-211(zxd), lvICA. Plaintiffs contend in their complaint that it is, or in light of the

rights guaranteed by the Nfontana Constitution should be declared to be, the public policy of the

State of Montana to allow physicians to provide aid in dlnng to their mentally competent,

terminally ili adult patients who are experiencing severe suffering at the end of life and request

such assistance. Complaint, tf23. Defendants have denied this claim. Arswer,'!f23. If the court

rules against plaintiffs and in favor of the State on the public policy issue, then the pafient's

consent to the aid in dyrtg provided by the physician will be deemed ineffective, and the consent

det'ense itself will be rejected. The result will be to leave the physician exposed to a conviction

for criminal homicide, notwithstanding the fact that the patient - the nominal o'victim" - sought

and expressly agreed to the doctor's conduct.

INTERROGATORY NO. 16: Identiff each person who may testiff for you as a wibress

or affiant in this matter, whether lalperson or expert, and summarize the subject of their

testimony.

ANSWTR: No decisions have yet been made as to who may be asked to testi$ for the

plaintiffs, either live or through atfidavit, or what their testimony will involve. It is likely,

however, that one or more of the named plaintiffs will be asked to testiff about the factual

matters described in the complaint that relate to them.

PL4INTIFFS 'R.ESPON,SES TO STATE OF MOWANA 'SF/R^SIDI,SCOVERY REQI/ESTS Page 8
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REOUB$T FOR PROQUCTION ltl0" 1: Produce any documents you rely upon for

your responses to these interrogatories.

RESPON$E: Plaintiffs object to this request on the ground that the information it seeks

is protected against disclosure by the attorney work-product and attorney mental-impression

privileges.

REOUEST FOR PRODUCTION NO. 2: Produce each document you may use as a

summary judgment or trial exhibit in this matter.

RESPONSE: No decisions have yet been made as to what docurnents or other evidence

plaintiffs may use at trial or in support of a motion for summary judgment.

REOUEST FOR ADVIISSION NO. l: Palliative care is treatrnent for the dying that

focuses on relieving pain and discomfort rather than on fighting disease.

RESPONSE: Admit.

REOUEST FOR ADMISSION NO. 2: Terminal sedation is a form of palliative care

that uses high doses of sedatives to render the patient unconscious to relieve otherwise

into lerab le suffering.

RESPONSE: Admit, with clarification that with terminal sedation, also referred to as

palliative sedation, artificial food and fluid is withheld from the sedated patient.

REOLTEST FOR ADMISSION NO. 3: The "double effect" doctrine describes an action

that has two effects, one that is intended and positive and one that is foreseen but negative, but is

ethically acceptable if the actor intends only the positive effect.

PL.IINNFFS' RESPONSES TO STATE OF MONTANA'S FIRST DISCOT/ERY REQUESTS Page 9
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RESPONSE: The doctrine of double effect is described in treatises and iiterature in a

number of ditl'erent ways, and plaintiffs are unawaro of this particular definition. The request is

therefore denied.

REOUEST FOR ADMISSION NO.4: The "double effect" doctrine applies to

treatrnents by high doses of pain medication or terminal sedation that are intended to relieve

suffering but that also will hasten death.

RESPON$E: See response to Request for Admission No. 3. Plaintiffs admit that the

double etTect doctrine may apply under such circumstances under some definitions of the

doctrine.

R-EOUEST FOR ADMISSION NO. 5: Palliative care, including terminal sedation, is

not homicide under Montana law when the physician's intent is to relieve suffering and not to

cause the death of the patient.

RESPONSE: Deny. Montana law is not settled on this issue. See also answer to

Interrogatory No. 15.

R-EOIIEST FOR ADMISSION NO. 6: For "aid in dying" to constitute a criminal

offense under Mont. Code Ann. $$45-5-102, -103, or -104, a physician must voluntariiy cause

the death of the patient.

RESPONSE: Deny as framed. Plaintiffs admit that, pursuant to Section 45-2-202,MCA,

a material element of each offense is a voluntary act. See also answer to Interrogatory No. 15.

REOLTEST FOR A-DIIISSION NO. 7: For "aid in dying" to constitute a criminal

PLAINTIFFS 'RESPON.SES TO STATE OF MONTANA,S FTRST DISCOVERY REQUESTS PAgC IO



I

2

J

I
5

6

.|

8

9

l0

ll
T2

l3

l4

15

l6

L7

18

l9

20

2l

22

a1ZJ

24

25

oft'ense under Mont. Code Ann. ${i45-5-102, l physician must either: l) have the conscious

object to cause the patient's death, unless that purpose is conditional and the condition negatives

the harm or evil sought to be prevented by the statute; or 2) be aware that it is highly probable

that he will cause the patient's death.

RESPONSE: Deny as framed. Plaintiffs admit that the definitions of "purposely''and

"knowingly'', as set furth in Sections 45-2-10i(65) and (35), tv{CA, are among the elements of

the offense. See also answer to Interrosatory No. 15.

REOUEST FOR.tIll!ilSSION NO. 8: ln providing "aid in dying," if Plaintiff

Physicians have the conscious object to cause the patient's death, that purpose would be

conditional on providing palliative care through means other than solely hastening death.

MSPQNSE: Deny. This request is not comprehensible, and plaintiffs are unable to

understanrJ what "palliative care through means other than solely hastening death" means or how

it would apply. See also answer to Interrogatory No. 15.

REOUEST FOR ADMISSION NO. 9: For "aid in dying" to constitute a criminal

ofTense under Mont. Code Ann. $$45-5-i03, a physician must cause the patient's death under the

influence of exteme mental or emotional stress for which there is reasonable explanation or

excuse.

RESPONSE: Admit, with the clarification that the statute also requires the physician to

act purposely or knowingly. See also answer to Interrogatory No. 15.

REOTIEST FOR ADNIISSION NO. 10: In providing "aid in dying," Plaintiff

Physicians would not act under the influence of extreme mental or emotional stress for which

PLAINTIFFS 'RESPONSE,S TO STATE OF MONT4NA'S FIRST DISCOI/ERY REQUESTS Page I I
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there is reasonable explanation or excuse.

RESPONSE: The type, degree, and explanation or excuse for the stress experienced by a

physician under such circumstances, and how the stress would likely be characterizedby a

prosecutor, jury, trial judge or appellate court, could vary substantially from case to case; and a

categorical statement to this effect accordingly cannot be made. The request is therefore denied.

See also answer to Interrogatory }.lo. 15.

REOUEST FOR AIIMISSION NO. lf : For "aid in dying" to constitute a criminal

offense under IVIont. Code fuin- $$45-5-i04, a physician must consciously disregard the risk, or

disregard the risk of which the physician should be aware, in a gross deviation from the standard

of conduct that a reasonable person would observe in the actor's situation, that providing "aid in

d),lng" will cause the patient's death.

RESPONSE: Deny as framed. Plaintiffs admit that the definition of "negligently'', as set

forth in Section 45-2-101(43),lvICA, is among the elements of the offense. See also answer to

Interrogatory No- 15.

RIOUEST FOR ADMISSION NO. 12: hr providing "aid in dfng," Plaintiff

Physicians would not grossly deviate from the standard of conduct that a reasonable person

would observ-e in the physician's situation.

RESPONSE: The standard of conduct that a reasonable person would observe in the

physician's situation, and how it would likely be characteizedby a prosecutor, jury, trial judge

or appellate court, could vary substantially from case to case; and a categorical statement to this

etfect accordingly cannot be made. The request is therefore denied. See also answer to

lnterrogatory No. 15.

PLAINTIFFS'RE,SPONSES TO STATE OF MONTANA'S FIRST DISCOVERY REQUESTS Page 12
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REOUEST FOR ADilOSSION l{O. 13: The American Medical Association ("AIVA")

is the largest association of physicians in the United States.

RESPONSE: Plaintiffs admit that the American Medical Association claims to be "the

nation's largest physician g'oup", but have no reasonable way of veriffing or disproving this

claim. Plaintiffs therefore deny the request due to lack of information or knowledge.

REO{.IEST FOR ADMISSION ilio. 14: The AMA publishes the Journal of the

American Medical Association, which has the largest circulation of any weekly medical journal

in the world.

RESPONSE: Admit that the AMA publishes the Journal of the American Medical

Association. Plaintiffs acknowledge that Wikipedia, an online encyclopedia, describes JAMA as

having "the largest circularion of any weekly medical journal in the world", but have no

reasonable way of veriffing or disproving this claim and accordingly deny this portion of the

request due to lack of information or knowledge.

REOtIf,ST FOR ADMISSION NO. 15: The AMA's Council on Ethical and Judicial

Affairs, upon deliberation and approval by the AIVIA's House of Delegates, prepares the AMA's

Cotle of lvtedical Ethics.

RESPONSE: Deny as framed. PlainCffs admit that the Council on Ethical and Judicial

Atfairs prepares reports on ethical issues which are then considered by the AMA's House of

Delegates. If approved by the House of Delegates, the recommendations become the official

policy of the Association and ultimately serve as the basis for updating the AMA's Code of

Medical Ethics.

PLAINTIFFS' RESPONSES TO STATE OF MONTANA'S FIRST DISCOVERY RESUESTS Page 13
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REOUEST FOR ADMISSION NO. 16: Opinion E-2.20 of the Code of Medical Ethics

(available at www.ama-assn.org) provides in part, "Physicians have an obligation to relieve pain

and suffering and to promote the dignity and autonomy of dyrng patients in their care. This

includes providing effective palliative freatment even though it may foreseeably hasten death."

RESPONSE: Admit.

REOTIEST FOR ADVTISSION NO. 17: Opinion E-2.21of the Code of Medical Ethics

(available at www.ama:as$n.org) defines Euthanasia as "the administration of a lethal agent by

another person to a patient for the purpose of relieving the patient's intolerable and incurable

suffering." That opinion provides in part, "[P]ermitting physicians to engage in euthanasia

would ultimately cause more harm than good. Euthanasia is fundamentally incompatible with

the physician's role as healer, would be difficult or impossible to control, and would pose serious

societal risks. The involvement of physicians in euthanasia heightens the significance of its

ethical prohibition. The physician who pedorms euthanasia assumes unique responsibility for

the act of ending the patient's life. Euthanasia could also readily be extended to incompetent

patients and other vulnerable populations. lnstead of engaging in euthanasia, physicians must

aggressively respond to the needs of patients at the end of life."

RESPONSE: Admit, but affirmatively state that OpinionB-2.2lalso includes the

following additional statements: "It is understandable, though tragrc, that some patients in

extreme duress - such as those suffering from a terminal, painful, debilitating illness - may come

to decide that death is preferable to life.-..Patients should not be abandoned once it is determined

that cure is impossible. Patients near the end of life must confinue to receive emotional support,

comfort care, adequate pain control, respect for patient autonomy, and good communication."

PL4.INTTFFS 'RESPOI/SES TO STATE OF MONT.INA'S FIRST DISCOT/ERY REQUESTS Page 14
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REOUEST fOR ADNIISSION l[O. 18: Opinion E-2.22 of the Code af Medical Ethics

(available at www.ama-assn.oru) def-rnes Physician-Assisted Suicide as 'nwhen a physician

taciiitates a patient's deatb by providing the necessary means and/or information to enable the

patient to pertbrm the life-ending act (e.g., the physician provides sleeping pills and information

about the lethal dose, while aware that the patient may commit suicide)." That opinion provides

in part, "[A]llowing physicians to participate in assisted suicide would cause more harm than

good. Physician-assisted suicide is fundamentally incompatible with the physician's role as

healer, would be difficult or impossible to control, and would pose serious societal risks. lnstead

of participating in assisted suicide, physicians must aggressively respond to the needs of patients

at the end of'life."

RESPONSE: Deny as framed- The quoted lariguage does appear, however, in Opinion

E-2.211. Plaintiffs affirmatively state that Opinio nE-2.211 also includes the following

additional statements: "It is understandable, though tragic, that some patients in extreme duress -
such as those suffering from a terminal, painful, debilitating illness - may come to decide that

death is preferable to life....Patients should not be abandoned once it is determined that cure is

impossible....Patients near the end of life must continue to receive emotional support, comfort

care, adequate pain conhol, respect for patient autonomy and good communication."

Plaintiffs also note that application of the term "physician-assisted suicide" to the practice

of prescribing medication for a mentally competent, terminally ill patient which the patient can

then self-administer for the purpose of bringing about a peaceful death has been rejected by a

number of medical and health policy organizations including the.A.merican Medical Women's

Association, the American Medical Students'Association, the American Academy of Hospice

and Palliative Nfedicine. and the American Public Health Association.
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REOUEST FOR ADI!'ilSSION lLO. 19: The class of "terminally ill adult patients"

includes individuals of every race, color, sex, age, culfure, social origin and condition, and

political and religious ideas.

Rf,SPONSE: Deny as framed, as by definition the class of "terminally ill adult patients"

includes only people who are l8 years of age or older. With this qualification, plaintiffs adrnit

the remainder of the request.

Rf,QIfEST FOR ADITISSION NO. 20: A majoriry of individuals either qualify as a

"terminally ill adult patients" [sic] at some time in their lives, or has a close friend or family

member or [sic] will so qualiff.

RESPONSE: Admit.

REOLiEST FOR ADNTISSION NO. 21: The Plaintiff Physicians are not board-certified

in psychiabry or any of its board-certified subspecialties, including pain medicine.

RESPONSE: Admit.

REOUEST FOR ADMISSION NO. 22: The Plaintiff Physicians are not board-cerfified

in anesthesiology or any of its board-certified subspecialties, including pain medicine.

RESPNSE:. Admit.

INTERROGATORY NO. 17: For each request for admission you do not unequivocally

admit, explain the basis of your failure to do so.

ANSWER: See previous discovery responses.
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REOU-EST FOR PRODUCTION NO,3: For each request for admission you do not

unequivocally admit, produce any document you rely upon as a basis for your failure to do so.

RESPONSE: Plaintiffs object to this request on the ground that the information it seeks

is protected against disclosure by the attorney work-product and attomey mental-impression

privileges.

INTBRROGATORY NO. 18: Identi$r, by interrogatory, the individual(s) who responds

to each interrogatory.

ANSWER: All interrogatory answers have been provided by plaintiffs' counsel.

,, 4L
DATED this I tz day of May, 2008

CONNELL LAW FIRM

Mark S. Connell
Attomeys for Plaintifls
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CERTIFICATE OF SERYICE

I, Ivlarie Hartig, legal assistant of the Connell Law Firm, do hereby state that on this date, I
served n true and corect copy of the foregoing document upon the individual listed below, via the

tbllowing means:

Jennifer Anders
Anthony Johnstone
Attorney General's Office
PO Box 201401
Helena. MT 59620-1401

Datetl this //sw ttayof May.2008.

x lU.S. Mail
lFacsimile
lCertified Mail
lFland Delivery
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MIKE McGRATH
Montana Attorney General
JENNIFER ANDERS
ANTHONY JOHNSTONE
Assistant Attornevs General
215 North Sandeis
P.O. Box 201401
Helena, MT 59620-1401

COLTNSEL FOR DEFENDANTS

MONTANA FIRST JUDICIAL DISTRICT COURT
LEWIS AND CLARK COUNTY

ROBERT BAXTER, STEVEN
STOELB, STEPHEN SPECKART,
M.D., C. PAUL LOEHNEN, M.D., LAR
AUTIO, M.D., GEORGE R[SI, JR.,
M.D., and COMPASSION & CHOICES.

Plaintiffs.
V.

STATE OF MONTANA and MIKE
McGRATH,

Cause No. ADV 2007-787

AFFIDAVIT OF
JOHN P. CONNOR, JR.

Defendants.

STATE OF MONTANA )
: SS.

County of Lewis and Clark )

JOHN P. CONNOR, JR., being first duly sworn upon his oath, deposes and

says:

l. He is Chief Criminal Counsel for the Montana Attomey General's

Office.

AFFIDAVIT OF JOHN P. CONNOR, JR.
PAGE I OF 4



2. In such capacity he is responsible for general supervision of the

prosecution functions of the Attorney General's Office, and has held that position

for approximately 20 years.

3. He also acts as special counsel for counties throughout the state, and

has prosecuted major felony cases, including deliberate homicide, mitigated

deliberate homicide and negligent homicide.

4. He oversees the work of six other prosecutors in the office, who

collectively prosecute dozens of felony cases each year, including deliberate,

mitigated and negligent homicide cases.

5. ln20A4, the Attorney General's office provided prosecution

assistance to Madison County in State v. Bischoff, Cause No. DC-27-04-23, which

involved a case in which a medical doctor, James Bischoff, administered life-ending

drugs to a patient without evidence of the patient's permission or that of the

patient's family. Bischoff made several admissions to that effect, and was

subsequently prosecuted for deliberate homicide. He pled guilty to negligent

homicide and was committed to the Department of Corrections for ten years with

five suspended.

6. The undersigned is not aware of any prosecutions completed or

pending under the factual scenario set forth in Plaintiffls complaint, that is, a doctor

prescribing lethal doses of pain medication to a terminally ill patient, with probable

knowledge that the patient may take the medication to bring about his or her death.

7. The undersigned is not aware of any prosecutions completed or

pending in Montana pursuant to Mont. Code Ann. $ 45-5-105, Aiding or Soliciting

Suicide.

8. The undersigned is not aware of any criminal charges brought or

being prepared or contemplated against a doctor for providing medication to a

terminally ill patient to relieve suffering, as part of palliative care, even if that

A.FFIDAVIT OF JOHN P. CONNOR JR.

PAGE 2 OF 4



medication ultimately hastened death or rendered the patient unconscious. In my

professional judgment based on my experience, such action by a physician caring

for a patient would not constitute a criminal act because there is no specific mental

state to cause death; that is, the physician would not be acting with purpose or

knowledge to cause death as those terms are defined in Montana law.

9. To my knowledge there is no prohibition in Montana criminal law

precluding a physician from prescribing medication, even in a potentially lethal

amount, to a patient who requires such medication for pain management.

10. Further affiant sayeth not.

Subscribed and sworn to before

R.

trt

,/"1! -{.

J

I #
,2008.

AFFIDAVIT OF JOHN P. CONNOR. JR.

PAGE 3 OF 4
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Robert R. Zenker
Ivtadison 9oryty Attorney
Attorney for the State of Montana
P.O. Box 7l
Virginia City, MT S97Ss
(406) 843-4233

FILEi:}

AFFIDAVIT OF PROBABLE* CAUSE

MONTAI\A FIFTH JUDICIAL DISTRICT COURT, MADISON COUNTY
THE STATE OF MONTANA. *

Plaintiff,

_vs-

JAMES STEPHEN BISCHOFF,
Defendant.

:t | + * t t* t'i *,t * + t t + * * * * * i +,t

STATE OF MON'TANA
County of Madison

Cause No. bL tA, N-U

ROBERT R. ZENKER, being first cluly swom, deposes and says:

l' 'that he is the duly appointed, qualified and acting County Attorney of Madison County
and makes this Affidavit for the purpose ofcharging the Defendant wirh the crime of DELIBERATE
IIOMICIDE, A FELONY' in violation of Mont. Code Ann. $ 45-5-102(l)(a), punishable by death

as provided in Mont- Code Ann. $ 46-18-301 through 46-18-310, or by life imprisonment, or by

imprisonment in the state prison for a term of not less than I 0 years or more than 100 years, except

as provided in Mont. code Ann. gg 46-lg-219 and 46-l g-222.

2' I'his affidavit is based upon the investigation of Agent Reed Scott, Division of c--riminal

Investigation, Department of Justice of the state of Montana.

3. The facts constituting the offense is as follows:

Kathryn Dvarishkis was brought to the Madison Valley Hospital in Ennis, Montala at about
7: I 5 a'm' on July I I , 2000 after apparently suffering a heart attack. Mrs. Dvarishkis, eighty tive (g-5)

AFF|DAVIT Of PROBAELE CAUSE
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years old' was found to be cyanotic, eliaphoretic, was unresponsive to verbar commands and hacr
labored respirations' [Ier oxygen saturation on admission was fifty three per cent (53%) antr
respiration rate was thirty six (36)' tler diagnosis was recorded as an acute myocardiar infarction
(MI)' conrplicated by post-Ml congestive heart failure, hypoxia, suspected cardiovascurar accident,
Alzheinrer's disease and rjiabetes.

Mrs' Dvarishkis survived at the Madison county l{ospital for six (6) days. She had a living
will' and the expectation of family members was that she would be given compassionate support,
but little or no active medical support beyond that. Family members were with her for much of the
time' During her stay, the medical records indicate that she was given compassionate support,
including medication to try to keep her pain free- The nursing notes indicate that Mrs. Dvarishkis
was semi-conscious or sleeping for virtually the entire peri'd of hospitalization. she apparently
spoke a few words during her first day in the hospital (July I I 'h I I :40 a.m. - ,.I feel better,,), but for
the rnost part was sleeping. she.ften moaned or cried out.

To make Mrs' Dvarishkis feel more comfortable, the attending physician, the Defendant,
prescribed Morphine and Ativan (lorazepam). on July l ls, Morphine sulphate 5-10 mg. i/m
(Intranruscular) was prescribed "as needed" forrespiratory distress or sleep. Later. Ativan was added
at a dose of 2 mg' i/m for restlessness. The nursing records indicate that both of these medications
were administered several times during the first few days. on July 14,h, the progress notes indicate
that the Defendant increased the dose ofMorphine l0-20 mg. i/m "as needed,,, in response to rhe fact
that Mrs' Dvarishkis was stil periodicalry moaning and crying out.

on July l6& at 2:15 p'nr, the nursing notes indicate that an intravenous line was started in
response to an order given by the Defendant- The nursing notes continued to state ,,Meds 

given per
Dr' BischolJ - see Dr' Progress notes-" The nursing notes then indicate at z:32 p.m. ,,pt.

pronounced dead per Dr- Bischof' and at 2: 40 p-m. ,,...mortuary 
notiJied.,,

The purpose stated by the Defenclant's progress notes for starting the intravcnous line was
that' essentially' ilv Morphine may be more effective [in controlling comfort] than the i/m rour,e. [n
the same notation' the Defendant increased the order for Morphine to 20-40 mg. i/v or ilr'.
Defendant wrote about two (2) pages ofnotes, wherein he records the conversations he had with the

^FFIDAVITOF 
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tamily and that administration of Fentanyl was offcretl by Defendant as an option. Defendant
explained that Fentanyl is more potent than Morphine and may cause more respiratory depression.
Defendant gave 100 mcg Fentanyl at2:l5p.m. and five (5) rng. versecl (midazolam ) atz:16 p.m.
Defendant further recorded that he gave iu additional dose of 100 mcg. Fentanyl at2:24p.m. and
an additional dose of 5 mg' versed at'2:25p.m. Defendant states Mrs. Dvarishkis stopped breathing
at2:32 p.m. and that he pronouncetl her dead at that time.

Linda Ryan' employed as a registered nurse at the Maclison valley llospital since April of
1995' stated that Defendant requested that she place a heplock (i/v access point) in Mrs. Dvarishkis.
Ryan said the Defendant then administered Fentanyl and versed. Ryan said the Defenelant failed to
sign the drugs out as requircd. Ryan said she had to sign the drugs out to the patient. Ryan informed
investigators that the drugs given to this patient "...would, if they don,t have a lot of time left, it,s
probably going to kill them." Ryan told the Defendant "If you have the guts to do this then you
better have the guts to chart it, Dr. Bischoff. You need to sign out your narcotics.,, Defendant said
to Lynda Ryan that he felt powerful.

A forensic toxicologist Dr. Graham R. Jones, has reviewed the Dvarishkis file at the request
of investigators' Dr' Jones has a Ph.D. in Pharmaceuticar Chemistry, and is a Diplomat of the
American tsoard of Forensic Toxicology. He is the chief Toxicologist for the province of Alberta,
canada' and a clinical instructor in the School of Pharmacy at the university ofAlberta. Dr. Jones
is the current Director of the American Board of Forensic Toxicology and the former chairman of
the canadian Society of Forensic science, Toxicology Section, along with membership in numerous
professional societies' He routinely serves as Editor and Reviewer of Forensic and roxicology
journals' has been awarderl numerous professionat toxicology awards, and has authored nearly one
hundred publications. [Ie reports as follows:
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During thc first dew days of lv1rs. Dvarishkis' hospitalization, there was not anytSing

iilHTilH,Pharmacologically 
un'or"d-in ,rr" pr"i.iipti;;-;'iNiffiil'*d Ativanl

;i;;;i#:i"il3nl?|,ffi ,','J".,ifr i:i[.'Jt'i&Jru?X'J,*'_l#,"ii];
mg" then 10-20 mg.) combin.a-ittt ftitan, #il;-*ologically appropriare andconsistent with accepted rnedicd p;;;ii"":-fni firi aoministration o?'Fentanyl a'clversed is untrsuar in ttr"i uotrt dr.rg;;.q i"o^rq"-acting (particutarry Versed,urmpared with Ativan) and is.:::i_d".r."d;d;r"ortate whe?e'lhe gtur*i, to keep apatient comfortabl.,.uth", ttran to treat an u"ut" 

"i,"r,t.-ffi;;;;, tf,lt""ona doses
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of both Fentanyl and Versed followed so quickly after the first doses, werepredictably, zut imminent thxeat_ to life. In-piln r^"d"g;, tii"il ir no otherconclusion that the Fentanyl and Versed *rr.-ufi*inisterEa i6 frusten Oratr,.

Sandy Dvarishkis was present when the Defendant administered fatal drugs to her mother
at the Madison valley Hospital. The Defendant had approached her father about ending her
mother's life' Sandy Dvarishkis said the drugs were administered by the Defendant, who then

listened to her motlter's heart. The Defendant made a statement about "the woman being as strong

as a horse," as her heart was still beating. Defendant left the room and returned with another dose

of dnrgs and administered them, killing the patient. Sandy Dvarishkis said the Defendant was

nervous during the procedure.

Margaret Bortko is a family nurse practitioner in private practice and also covered the

emergency room at the Madison Valley Hospital. Bortko stated that the Defendant would brag about

his involvement in cases of hastening death and that the Defendant fblt he was doing everybody a

favor.

Further affiant sayeth naught.

Dated,:: fuL August, 20A4.
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Subscribed and sworn ro before me thisZ Q d,av of I
(TrLcn ri

st, 2004.

Llt 5
r\\,, l /'\ I rtqDr-l\- /t t r
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